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Guaranteesthe rights and freedomsasthe accusedandthe victim,and otherparticipants in the
criminalprocess.One  of  theseguaranteesis  the  rightof the  victimto use the
servicesrepresentative.According to art.58CPC Ukrainevictimin criminal proceedingsmay
representrepresentative- a person whoin the criminal proceedingsis entitled tobe a
defender(attorney).

"Lawyer" as "advocacy" is derivedfrom the Latin wordadvocatus,in turnderivedfromadvoco
- «invite" [1, c. 4].As you can see, the root wordis notclearly definedlegal meaning. The factthatin
ancient Romeasa complicationlaw, citizens who had nospecial training,have been forcedto seek
help-invitedto conductcases in the courtof peoplewhohavesuch training. These werelawyers.

According to currentcriminalprocedural legislation of Ukrainedefenderisa lawyer
whoprotectsthe suspect, accused, convicted, acquitted, the person whomprovides for application
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ofcompulsory medicaloreducational natureora questionabouttheir use,as well as thoseregarding
whichthe considerationis assumedissuanceofa foreign country(extradition) (c. 45CCP).Defendercan
notbe a lawyer, details of whichare notincludedin the UnifiedRegister of Advocates
ofUkraineorinrespect of which theUnified Registerof Advocates ofUkrainecontains information
about thesuspension orsuspension of the rightto practice law.

It should be noted that by 16.11.2000., according to art. 44 of the Criminal Procedural
Codex of Ukraine, defense counsel in a criminal case could be a lawyer. However 16.11.2000.
Constitutional Court of Ukraine decision "in the constitutional appeal citizen Gennady Ivanovich
Soldatov the official interpretation of the provisions of art. 59 of the Constitution of Ukraine, art.
KPCU 44, p. 268, 271 of the Codex of Ukraine on Administrative Offences (right of free choice
defender) "the provision of art. 44 KPKU was unconstitutional and the right to defense the suspect,
accused or convicted persons were not only lawyers but also other professionals in law, as well as
relatives of the mantioned individuals. Therefore, in accordance with art. 44 KPCU theoretically
counsel in criminal proceedings is a person authorized as prescribed by law protect the rights and
interests of the suspect, accused and convicted. Before the adoption of CPC of in 2012 counsel
involved in a criminal case, admitted as attorneys and other professionals in law, who according to
law may provide legal assistance. And this is only in theory. In practice defense in criminal
proceedings that concerned the suspect, accused or convicted, allowed only lawyers. Other experts
in the field of law to the criminal justice system allowed only if they talked about victims, witnesses
and others.

Regulation ofnormative basis forthe organization and operationof advocacyandthe practice
of advocacyinUkraineis regulatedby the Law ofUkraine"On Advocacyandlegal practice" from
05.07.2012 Ne5076-VI (hereinafter - the Law) [2]. In this law, the following terms shall have the
followingmeanings:

*Advocateis a personwhocarries outadvocacyon the grounds andin the mannerprovided by
thisAct;

*Advocacy- independentprofessional activities ofadvocatefor the implementation
ofsecuritymissions andto provide othertypes oflegal assistanceto the client.

Advocacy ofUkraineis non-self-governing institution, which
providesprotection,representation andprovision of othertypes oflegal assistancein a professional
manner, and to decidequestions of organizationandactivity of the advocacyin the manner
prescribedby this Law.Advocacy ofUkrainethatmake up thealllawyerswhohave the right tolegal
practice.

In order to ensureproperimplementationof advocacy, legal practiceobservance of the
guarantees, protection of professional rights ofadvocates,to ensure a  highlevel
ofprofessionallawyersand  issuesdisciplinary  actionlawyersinUkraineoperateslegal — profession
(article. 2 of the Act).

According to art.6 ofattorneycanbean individualwho hascompleted highereducation in law,
know thenational language,hasexperience in the fieldof lawfor at least twoyears,passed the
examination,tookinternships (except in cases established by this Law), took the oath
ofattorneytoUkraine andreceived a certificate ofthe right topractice law. Accordance with applicable
lawcan notbe a lawyera person who:

1) hasoutstandingorunwithdrawnconvicte of aparticularly serious crimeandmisdemeanor,for
whichwas sentenced toimprisonmentas prescribed by law;

2)recognized by the courtas incapableorpartially capable;

3)denied the rightto practice law- withintwo yearsfrom the date ofthe decision to
terminatethe right topractice law;

4)released  froma  judge,prosecutor,notaryofthe  public  service  orservice in
localgovernmentfor breach of oath, committingcorruptionoffenseswithin threeyears from the dateof
thisrelease.

For the purposes ofthis article the termsusedin the followinginterpretation:



18

I)complete higherlegal education- Universitylegal educationreceived inUkraine, and
complete higherlegaleducation receivedin foreign countries andrecognizedinUkraineas prescribed
by law;

2)experience in the fieldof law- experienceindividualspecialtyafterobtainingherfull
higherlegal education.

The Lower Councilof Ukraineprovidesthe UnifiedRegister of Advocates ofUkraine andfor
the collection, storage, recordingand providingreliable informationon the numberandthe personal
staff ofAdvocates of Ukraine, lawyers foreign countries,which according tothis lawacquired the
right topractice lawinUkraine, the organizationselectedattorneysformslegal practice. Adding
informationto the UnifiedRegister of Advocates ofUkraine andcarriedcouncilslawyersRegionsand
the Lower Council of Ukraine.

The UnifiedRegister of Advocates ofUkraine and, in accordance with Art. 17 of the Act,
madethe following information:

1) the name andsurnameof a lawyer;

2) the number anddate of issuanceof the certificate ofthe right topractice law, the number
and date of thedecision to issue acertificate ofadvocacy(number and date of the decision toincludean
attorneyof a foreign statein the Unified Registerof Advocates ofUkraine);

3) the name and location of theorganizational formlegal practice, numbers communications;

4) address workplacelawyernumberscommunications;

5)Informationabout thesuspension ortermination of the rightto practice law;

6) otherinformation required bythis Act.

The address ofworkplaceis the locationchosen bylawyer isa lawyerorganisation where he
works.Ifyou have multipleaddressesemploymentlawyerin the Unified Registerof Advocates
ofUkraineregistersonly one.

The currentlawrequiresan  attorneywithin  threedays of the changeinformation
aboutthemselves that areincludedorto be includedin the UnifiedRegister of Advocates ofUkraine,
written noticeof such changesCounciladvocatesthe regionatyour workplace, except ifthese changes
arebased ondecisionqualification and DisciplinaryCommission of Advocacy.

The informationincludedin the UnifiedRegister of Advocates ofUkraineis openon the
officialwebsite ofthe National Association of.The Lower Councilof Ukraineand the
relevantCounciladvocatesregionsprovideextractsfrom the UnifiedRegister of Advocates ofUkraineat
the request ofan attorneyorother person. The orderof the UnifiedRegister of Advocates
ofUkraineapproved by the Councilof Ukraine.

Therefore, the current CPCrecognizestwo typesrepresentative of the victim: defenselegal
representative. Thus, thelegal definitionof the term "defender" does not providethe identityof the
victimin hislist.In our opinion,itis not justifiedandneeds to be clarified. In particular,in accordance
with Art. 19 oftypeslegal practiceare:

1) the provision of legal information, advice and clarification oflegal issues,legal
supportofbusinesses and individuals, state agencies, localgovernments,state;

2)drafting, complaints, proceedingsandother legal documents;

3) protect the rights, freedoms and legitimate interests ofthe suspect,accused,convicted,
acquitted, the person whomprovides for applicationof compulsory measuresof medical
oreducational natureorthe question oftheir usein criminal proceedings, the person whomconsiders
theissuance offoreignstate(extradition), and the person which is summonedto administrative
responsibilityin the proceedingson administrative violation;

4)to provide legal assistanceto the witnessin criminal proceedings;

S)represent the interestsof the victimin the proceedingson administrative violation, the rights
and obligationsof the victim,civil plaintiff,civil defendantin criminal proceedings;

6)represent the interestsof natural and legalpersonsin courtsin the exerciseof
civil,commercial, administrative andconstitutional justiceandother publicbodiesto individuals
andlegal entities;

7) represent the interests of individuals andlegal entities,the state, stateagencies,
localgovernmentsinforeign and internationalcourts,unless otherwise providedby the legislationof
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foreign  states,statutoryinstrumentsof  international judicialbodiesand other international
organizationsorinternational agreements,the importance ofwhich given bythe Verkhovna Rada
ofUkraine;

8)to provide legal assistanceduringimplementation andserving criminal sentences.

Lawyermay exerciseotherlegalactivities notprohibited by law.Therefore, in our opinion, the
concept ofdefendershould includenot only theidentity of the suspect, accused, convicted, acquitted,
the person whomprovides for applicationof compulsory measuresof medical oreducational
natureora questionabouttheir use, and the person whomis supposedto consider theissuance ofa
foreign state, as well as the victim.

According to art.20 of the lawin the exerciselegal practicelawyerhas the right totake
anyactionnot prohibited by law, legal ethicsrulesand contractfor legal assistancenecessaryfor the
properperformance of the contractfor legal assistance, including:

1) apply with advocacyrequests, including gettingcopies of documentsto stateagencies,
localgovernments and theirofficers and employees, enterprises, institutions, organizations,
associations as well asindividuals (such consentindividuals);

2)to represent andprotect the rights,freedoms and interestsof individuals, the rights and
interests of legalpersonsin court,state authorities andlocalself-government, enterprises, institutions
and organizationsregardless of ownership, public associations,the citizens, public officials and
officers, the powers which includeresolving the issuesinUkraineand abroad;

3)inspectenterprises,institutions and organizationsneeded forlegal practicedocuments
andmaterials, except those containingclassified information;

4)makestatements, claims,petitionsand other legaldocuments andfile theminaccordance with
the law;

S)reportpetitions and complaintsonadmission toofficers and employees inaccordance with
the lawandgetthemmotivatedwrittenresponseto theserequests andcomplaints;

6) to be present during the examination oftheirrequests andcomplaintsat meetings ofcollegial
authorityandgive explanationson the meritsof petitions andcomplaints;

7)to collect information aboutfactsthatcan be usedasevidencein a legal wayto request,
receive, anddeleteobjects, documents, copies, get acquaintedwith them andinterview personswith
their consent;

8)use technical means, including a copyof the case,whichprotectsattorney, representation or
providingotherlegal assistance,to recordproceedingsin  whichheis involvedandprogresscourt
hearingin the manner prescribedby law;

9)certifycopies of documentsforwhichhe is, unless thelawestablisheda
mandatorywayothercertificatecopies;

10)to obtain writtenfindingsof specialistsand expertson mattersrequiringspecialized
knowledge;

11)exercise other rightsprovidedby this Law andother laws.

Duringthe practice of advocacylawyershould:

1) comply with the oathUkrainelawyerandlegal ethicsrules;

2)on requestto reporton the implementation ofthe agreementon legal assistance;

3)promptlyinformthe client ofa conflict of interest;

4)improvetheir skills;

S)carry out the decisions ofthe legal profession;

6)perform other dutiesprovided by lawandcontract forlegal aid.

Under currentlawlawyeris prohibited:

I)use their rightsagainstthe rights, freedomsandlegitimate interests ofthe client;

2) without the consent of the clientto disclose information thatlawyers' confidentialand use
themin their own interestsorthe interestsof third parties;

3)takea positionon the caseagainst the wishes ofthe client,unless thelawyeris surethat the
clientis wrong;

4)refuseto provide legal assistance, except as required by law.
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Therefore, the new legislation significantlyexpanded thelist of rightslawyertowardsensuring
the principle ofadversarial.

According to part. 2 art.58Codex of Ukrainerepresentative of the legalperson, whohas been
the victimmaybeits leader, another person authorizedby law orthe constituent documents, an
employee of a legal entityby proxyanda person whohas aright tocounsel incriminal
proceedings.That is, CPCsentitlesprotect victimsentitynotonlya lawyer, and others|3].

Authorities of the representativetothe victimin criminalproceedingsconfirmed:

1) a certificate of advocacyactivities;by the ordercontractwith defenderor commissionagency
(agencies) authorized by lawto providefree legal aid- ifthe victim'srepresentativeis a person whohas
the right tocounsel incriminal proceedings;

2)a copy ofthe constituentdocuments of legal entityifthe victimis arepresentativedirector of a
companyorother person authorizedby law orthe constituentdocuments to the person;

3) proxy representativeifthe victimis an employeeof a legalperson whoisthe victim.

Representativeusesprocedural rightsof the victim,whose interestshe represents,except for
proceduralrights,the implementation of whichis made directlyto victimsand can not
beassignedrepresentative.

Installation of anyadditional requirements, in addition to presentingthe defenderdocument
provinghis identity,or the termsof officeforconfirmationordefenderforhisinvolvementin the criminal
proceedingsis not allowed.

However,it is obviousfactthat such rightslawyerprovidedonlyspecified persons. Asa lawyer
whorepresents the interests ofthe victim, they are significantlylimited.This conclusioncan be
reachedon the basisestablishedinthe Criminal ProcedureLawofclassification, according to which the
suspect,accused ofbelonging tothe defenseandthe prosecutiontothe victim.

So, the victim itself orthrough a representative(lawyer) asthe prosecutionhas the right
toapply forthe examinationonlyto the investigatororprosecutor.

Of particular note isthe issue ofqualified legal aidlawyerassuspect orthe accusedandthe
victim.Legislatorjustifiedimperativemethodappliedin resolvingthis problem.According
top.1lart.58CPC  Ukrainevictimin criminal proceedingsmay representthe representativethatin
criminal proceedingshas the right todefense counsel.In Part. 1art.45CPC defenderisa lawyer.

Thus,an individual-the victimhasthe right to representalawyer, informationisincluded in
theUnifiedRegister of Advocates ofUkraineandin respect of whichdo not containinformationabout
thesuspension ~ or  termination  ofthe  right  tolegal  practice.  Butthere  are
someexceptions.Representative of the legalperson whoisinjuredmaybeits leader, another person
authorizedby law orthe constituent documents, an employee of a legal entityon behalf of. One
should payattention to the factthat the legislatorin art.52CPC predictedbindinglawyer,whoisa
lawyerin criminal proceedingsforserious crimes. In other cases,mandatoryparticipation of counselin
criminal proceedingsrequire:

I)forpersons suspectedoraccused ofdoing ofa criminal offenseunder the age of18 years;

2) thepeople who have beenforeseenthe use of coerciveeducational measures;

3)against personswho, because ofmentalor physical disabilityare not able tofullyexercise
their rights;

4) topersonswho do not knowthe language thecriminal proceedings;

S)forpeople who have beenforeseenapplicationof compulsory medical measuresorthe
question oftheir use;

6)for the rehabilitation ofthe deceased. As can be seen, amongthesecategories of personsnot
mentionedvictim. Under the law,ifthe victimisa minoror a personrecognized bylawincapable
orpartially capableto participate inlegal proceedingswith herinvolvedherlegal representative.
Accordingto art.44CPC such personsmaybeparents(adoptive parents), guardians orcarers, other
adultrelatives ~ andfamily = membersand  others.This  indicatesinequalityprofessionalismof
representingthe interestsof the defenseandthe prosecution.In our opinion,this category ofpersonsin
need ofmandatory professionallegal assistance.

As mentionedin para.8p.lart.56Codex of Ukraine,during the criminalproceedingsthe
victimhas the rightto be representedandat any timeresign from his cooperation. Under Part.
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4.58CPC representativeusesprocedural rightsof the victim,whose interestshe represents,
besidesprocedural rights, the implementation of whichis made directlyto victimsand can not
beassignedrepresentative.Sincethe victimis entitled tocompensation fordamage toa criminal
offense(clause. 10p.lart.CPC 56), it is advisable to clarify the issuein thesame waythatalawyernot
only toprovethe fact ofdamage, but also to determineits consequencesforthe victim,evaluateand
justifyappropriateevidence

In Part. 2 art.101,stipulates thateach party tothe criminal proceedingsshall be entitled
toprovide the court withexpert opinion,based onitsscientific,technical or otherspecialized
knowledge.Thus,this indicatesthat the lawyerrepresenting the interests ofthe victim,may engagean
experttothe examinationon their own withoutcoordinationwith law enforcement.In this
case,confidentialityensures thatexpertopinionreportsside,whichwas carried outat the request
ofexpertise (including. 9¢.101).The provisions of thisArticle, the European standards of equality of
armsin criminal proceedings. However, theyare not reflectedin art.244CPC , which
requiressubstantialadditionsstandardson the rightsof the victimasthe prosecution, namely to appeal
to theinvestigating judgeandfor examinationat their own expense.

Competitiveness ofthe prosecutionanddefensesupported byprovidingeach partythe rightto go
to courtwith a request tocallan expertforexaminationduring the trialto clarifyorsupplementitsopinion
(including. 7, Art.101).

Exploring theprovisions of the CriminalProcedure Codex ofUkraine, it should be
notedthatthe legislatureexpandedpowers of attorneyto usespecial knowledge.However, thisidea is
notcontinuous,because they do notapply tothe victim andhis representative.Also, the law clearly
definesthat theinvestigating judgehas the right toa defenseattorney, if necessary, an examination,
and are knowntothe defensearesuspect, the accused. The victimalsorefers to theclassificationofthe
chargeswiththe prosecutor, investigator and more.Suchclassification of subjectsisaccepted
incriminalprocedural lawandjustifiedfamous scientists, including W.Shybiko, V. Kashepov,
V. Tertyshnyk.

Analyzing theforegoing, it should be notedthatthe law providesrecourseto the investigating
judgeof the prosecution(victim throughhis counsel) if it is impossiblefor examinationat their own
expense. Removingsuchproceduralgapsrequiresimplementation of the principlethe equality of

parties.
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«KUBE ITPABO» €. EPJIIXA SK BIAIIPABHA TOYKA PO3BUTKY
CYYACHOTI O ITPABOBOTI'O IITIOPAJII3MY
Koban O.T'.
(kanouodam wpUOUYHUX HAYK UKIA0ay Kagedpu nyoniunozo npasa QiHanco8o-npasosoco
konedoicy Kuiscvroeo nayionanvnoeo yrieepcumemy imeni Tapaca Illesuenka)

Annomayus. Cmamusi nOC6sAUEHA OCHOBAMENIO COYUOTOSUYECKO20 HANPAGIeHUsl 6 opucnpyoenyuu Eezenuto
Opnuxy, usnodceno npagononumManue Ipauxa, 0COOEHHOCMU e20 MblULIeHUsl 8 KOHMEKCme Npasoso2o NAOPAIUIMA.
Dmom mun muluiienus, KOMopulli Ha OaHHOM dmane ucnonvzyemcsi ¢ Eepone, naubonee spgpexmusen 6o epemena
enobanuzayuu obuecmea. ABmop maxoice ucciedyem poib COYUoN0ULecKo2o noxooa k npasy Eezenusi Dpnuxa ¢ ceeme
CHOPOB 0 NPABOBOM NIIOPATUIME.

Summary. The article is dedicated to Eugen Ehrlich, the founder of the sociological theory in jurisprudence.
The article outlines Ehrlich's views on law, stresses the peculiarities of his thinking in the context of legal pluralism.
That this type of thinking, also applied in Europe, has proven to be most effective in the times of the globalization of
society. The author also questions the role of Eugen Ehrlich’s sociological jurisprudence in contemporary debates
about legal pluralism.





