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REGULATORY ACTIVITY OF THE EUROPEAN UNION AND THE
PRINCIPLE OF ECONOMIC FREEDOM
Grzeszczak Robert, Prof., University of Warsaw; Szpyrka Michalina, MA, University
of Warsaw; Klemt Tomasz, MA, University of Warsaw

Abstract. Development of regulatory activities at EU and Member States level requires defining the limit of
the acceptable influence of the market regulators on shaping the content of the civil and legal relations on the basis
of the applicable domestic and EU regulations. It will determine the mutual relations of the regulators in this
respect and it will contribute to answering the question about whether there is a possibility of establishing uniform
standards of the influence of the regulators on shaping the content of the civil and legal relations on regulated
markets, which standards would ensure the appropriate respect for the principle of economic freedom and which
would contribute to increasing the certainty of the law and the trust in the public institutions on the part of the
citizens, or, due to the diversified scope of the competences assigned to the regulators and the inconsistent
instruments, whether each sector should be treated separately.

Keywords: Economic freedom, Regulation, European Union, Regulatory institutions, Europeanisation of
law

Introduction. Given the limited scope of this article, only selected issues and opinions
concerning the development of regulatory activities at EU and Member States (domestic) level
will be presented. The scientific objective of this article is to define the framework the influence
of the UE and domestic market regulators on shaping the content of the civil and legal relations.
The center of the research is the analysis of the consequences of that phenomenon for the
entrepreneurs, as well as the analysis of the measures and methods with which the regulatory
bodies influence the economic freedom on the internal market and the examining of the
legitimacy of interfering in the aforementioned relations.

A research hypothesis is put forward, stating that there is currently no uniform standard
of the influence of the regulators on shaping the content of the civil and legal relations on
regulated markets, which standards would ensure the appropriate respect for the principle of the
economic freedom and which would contribute to the increasing of the certainty of the law and
the trust in public institutions on the part of the citizens.

In view of the basic significance of the principle of economic freedom for the free market
system, all the actions of the public institutions which limit that sphere of legally protected
independence should be exceptional and preceded by the careful weighing of the colliding
values. In the case of Poland, according to the provision of art. 22 of the Constitution of the
Republic of Poland, in the act clearly provided for the possibility of the interference of the
regulators in the area of the freedom of shaping the civil and legal relations by private entities.
However up till now in the Polish literature there have not been any publications
comprehensively analyzing the legitimacy and the effectiveness of such solutions.

In the face of the growing legislative activeness of the European Union in shaping the
legal situation of the entities acting on the determined markets and in granting the particular
regulators significant ranges of competences in that area, one should look at that phenomenon
also from the perspective of the economic entities and the protection of their right to the
economic freedom. By defining the problem in this manner it is possible to reveal a dissonance
between the need to ensure the effectiveness of the sector regulation, along with the right to
consumer protection, and the economic freedom of the entrepreneurs and the principle of the
freedom of contract. Therefore, it is legitimate to look for legal solutions which could alleviate
those tensions and ensure the optimum enforcement of the regulations. In fact, the assumed
objective of the regulations is to increase the competitiveness, which is also accompanied by the
need to ensure public security.

EU law and the Europeanisation of domestic law

In the recent decades, law has been undergoing numerous changes. It has been taking
new directions and becoming more and more complex, which is a global phenomenon.
Nonetheless, this is particularly typical of the law of the integrated EU owing to its supranational
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and, to a large extent, ‘empirical’ character. There have been an extraordinarily increasing
number of legal systems in the EU: national, regional, universal international, regional
international, supranational and post-national (N. Walker, J. Shaw, S. Tierney (eds.) Europe’s
Constitutional Mosaic, Oxford: Oxford University Press 2012, p. 404).

It needs to be emphasized that since 15t May 2004 the Polish legal order consists of — like
in each Member State - from the perspective of the legislature — the system of European Union
law and the system of domestic law. In the first case, the legislator is very specific. It is a group
of diverse entities: EU institutions and state institutions or rather representatives of the
governments who form the Council (EU). As a result of State’s accession to the European Union,
the former classic structure based on the co-existence — in different configurations — of rules of
international and national law was supplemented by a new, though built on foundations of
international law, legal system of the Union. As a result, a European legal area has been created,
which is understood as a set of standards of EU primary and secondary law, unwritten general
principles and national standards issued in order to meet the legal commitments of the
Community. The system of European Union law is of paramount importance for the citizens of
the Community, and in particular for entrepreneurs, service providers, consumers and, finally,
employees. It is of course important also for other social groups such as pensioners and students.

National law covers substantive law, political law and procedural law. The influence of
EU’s law refers mostly to substantive law and, to a lesser extent, also political and procedural
law. This is related to the principle of procedural autonomy of the Member States, which retain
their autonomous procedural systems. In other words, states retain the competence to shape their
own civil, administrative and criminal proceedings as well as any related proceedings. However,
it goes without saying that this autonomy has limits which are set in particular by the principles
of efficiency and effectiveness of Union law. In the article, the sources of law are understood it
the traditional sense — as sources of application of law in a formal meaning, i.e. facts regarded as
law-shaping in a given system. It is all these facts that create a legal system. What should be
emphasized in relation to State’s Membership of the European Union is the law-making
character of the case law of the Court of Justice of the European Union (CJEU) which has a far-
reaching impact on all the fundamental areas of domestic law, be it employment law, agricultural
law, banking law or the development of EU’s regulatory activities at Member States level.

In practice, the major influence of the European Union on the Member States results from
the implementation of EU policies and law. In the literature, this process is called
Europeanisation (R. Grzeszczak, The European transformation of the legislative, executive and
judicial power in Poland (in:) I. P. Karolewski, M. Sus (eds.), The Transformative Power of
Europe, Nomos, Baden-Baden 2015, pp. 19-36). It is a short and relatively universal definition
of a phenomenon which, in practice, is much more complex. Functioning of a state within the
European Union entails certain obligations which, as a rule, are the same for all the Member
States. They consist mostly in a commitment to implement Community standards (i.e. directives
which need to be implemented into national law) as well as to apply and enforce standards which
are directly applicable, i.e. primary law and in particular the Treaties on which the European
Union is founded, as well as regulations and decisions that can have direct effect as against
individuals. The European legal order has become part of domestic law, and (national) courts
have a particular role to play here. What is more, the obligation to implement specific legal
standards by the Member States arises not only from the Treaties but also from national
constitutions.

The Europeanisation of Polish law, politics, economy, culture and society has been in
progress since the 1990s. In the course of time, this process, on the whole, has been undergoing
numerous changes but it has never reduced in importance. The scope of the processes driving the
impact of Union law on the legal and political system of a given state is influenced not only by
historical, but also economic and social developments. The more elaborate the organization of
the state and society, the more complex the process of reception of legal solutions. The process
of Europeanisation relies mostly on direct application of the standards of EU law in the national
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legal system, implementation of directives into national law and harmonization or
standardization of national legal solutions so that they comply with the EU framework. It is also
the reception of a common, European (Union) axiology. In Poland, the process of
Europeanisation started from the creation of new law and amendments to the existing one to
make it compatible with the rules and standards of Union law. This process is still ongoing and
encompasses law-making as well as application and implementation of law.

EU law is created as a result of the interaction between private and public entities, EU
institutions and member states as well as specialist (expert) groups, leading to what is known as
European governance. A distinguishing feature of EU legislation is the tendency for the
continuous increase in the law-making activity of the administration, which creates peculiar legal
subsystems while arranging the fulfilment of collective needs on a mass scale. These subsystems
often modify the most fundamental legal standards and influence the legal and factual situation
of the citizens, which entails a weaker legitimization of the law. Thus, the ‘unique’ legal
determinants of governance in the EU are manifested in the fact that the basic source of
European law are decisions taken by the executives of the member states at meetings of the
Council, complemented by the extensive participation of the EU administration (European
Commission).

Economic freedom as a principle of the EU and domestic law

The economic freedom is one of the fundamental principles of the EU law and of the
domestic law. The entrepreneurs are entitled to undertake and to execute economic activity
within the limits of the applicable provisions of the law. On the grounds of the EU law, the
economic freedom is a basic right, proclaimed in the judicature of the Court of Justice of the
European Union (CJEU) (i.a. verdicts in the case of Sky Osterreich, C-283/11, EU:C:2013:28,
section 42; in the case of Schaible C-101/12, EU:C:2013:661, section 25; in the case of Pillbox
38 C- 477/14, EU:C:2016:324, section 155) and in art. 16 of the Charter of the Fundamental
Rights of the EU.

On the other hand, in the domestic law the economic freedom is one of the constitutional
principles and in Poland it is described in art. 20 of the Constitution of the Republic of Poland.
The economic freedom, however, is not an absolute and unlimited value. It should be correlated
with the remaining elements of the economic system. Both on the grounds of the EU law and of
the domestic law, which is directly connected with the EU law, the economic freedom may be
restricted only due to an important public interest (i.a. the verdicts of the CJEU in the case of
Sky Osterreich, C-283/11, EU:C:2013:28, section 45; in the combined cases of Spain and
Finland vs the Parliament and the Council C-184/02 and C-223/02, EU:C:2004:497, section 51
and 52;. in the case of Deutsches Weintor C-544/10, EU:C:2012:526 section 54 and the related
judicature; W.J. Katner, Prawo dziatalnosci gospodarczej. Komentarz. Orzecznictwo.
Pismiennictwo, Warsaw 2003, p. 54).

The basis for the restricting of the economic freedom in the EU law is art. 52 section 1 of
the Charter of the Fundamental Rights of the EU (verdicts of the CJEU in the combined cases C-
92/09 and C-93/09 Volker und Markus Schecke and Eifert, EU:C:2010:662, section 65 and in
the case of Sky Osterreich, EU:C:2013:28, section 48). In the Polish law that basis is described
in art. 22 of the Constitution of the Republic of Poland. Any restriction of the principle of
economic freedom must be treated as an exception and interpreted narrowly. Therefore, in the
case of the lack of specific regulations a presumption is adopted in favour of the principle of
economic freedom (C. Kosikowski, Prawo dziatalnosci gospodarczej. Komentarz, \Warsaw
2002, p. 34). The main criterion of establishing the restrictions of the basic rights defined in the
Charter of Fundamental Rights, as well as the restrictions of the constitutional freedoms, is
whether such restrictions are defined in the acts having legislative force. They should also come
from rational premises and they should serve the protection of an important public interest, as
well as they may not infringe the essence of the given right or freedom. Subject to the principle
of proportionality, they have to be necessary and they have to truthfully meet the objectives of



the general interest or they should result from the need to protect the rights and freedoms of other
persons (the verdict of CJEU in the case Sky Osterreich, C-283/11, EU:C:2013:28, section 48).

Regulation as a permissible restriction of economic freedom

A reliable example of such an acceptable restriction of the economic freedom is the
regulation which is a form of a specific interference of the state in the market economy (M.
Rogalski, Prawo telekomunikacyjne, Warsaw 2011, p. 31). It needs to be noticed that already
John Maynard Keynes pointed out that it is necessary to adjust and to support market
mechanisms in the case of the occurrence of the imbalance or the disruption of the market,
especially at the time of crisis (J.M. Keynes, The General Theory of Employment, Interest and
Money, Australia 2003, p. 232.). Thus, this subject gains validity and significance.

The regulation, which in fact is a particular form of applying restrictions on the access to
the economic freedom and, at the same time, acts as the administrative police in the strategic
market sectors, aims at ensuring the stable functioning of those sectors and the uninterrupted
access to the services provided within them (in detail, see: M. Szydto, Regulacja sektorow
infrastrukturalnych jako rodzaj funkcji panstwa wobec gospodarki, Warsaw 2005). Due to the
inefficiency of the market, often resulting from monopolies and from the occurrence on the
market of the goods described as ,,public goods” (R. Cooter, T. Ulen, Ekonomiczna analiza
prawa, Warsaw 2009, p. 40-43), the regulatory bodies have been equipped with the instruments
which aim at eliminating the disquieting anomalies of the market and at ensuring the appropriate
level of the competitiveness and security, in particular, in the sectors considered crucial for the
state economy.

One of the forms of the regulation, which form belongs to the competences of the
regulatory bodies, is the possibility of influencing the shaping of the content of the civil and legal
relations. It may be realized in various manners, depending on the particular regulator and on the
statutory regulation. It may be noticed that the actions taken by the regulators in this respect may
have the nature of non-regulatory interference or they may assume the form of decisions of a
regulatory nature. One of the examples of the influence of the regulators on the shaping of the
content of the civil and legal relations is a situation in which the entrepreneurs cannot reach an
agreement on the issue of the appropriate shaping of their civil and legal relation. In this case
they may submit their dispute to the settlement by the appropriate regulatory body. In the case of
settling the dispute by a regulatory body, the agreement is replaced by the decision. It is the most
far-reaching form of state interference, because it assumes the possibility of a regulatory
interference of the body in the shape of the agreement binding the entrepreneurs.

As part of the article an analysis will be conducted as to the regulations regarding the
competition and consumer protection law, the telecommunications law, the energy law and the
financial law. The analysis of the diversified markets is necessary in order to demonstrate
whether there exist mutual competences assigned to all the regulators or any uniform regulatory
instruments or whether each sector has to be treated separately, which will allow to confirm or to
contradict the proposed hypothesis. The analysis is to constitute a contribution to creating
uniform standards of the interference in the civil and legal relations, applicable for all the
regulators.

Sector analysis

The shaping of the content of the civil and legal relations by the market regulators
constitutes the process of making more precise the obligations and prohibitions contained in the
sector regulation and in the competition protection law. Such shaping of relations, according to
the assumptions, should serve the realization of those norms, thus contributing to the economic
effectiveness, the public security and to the development of the internal market. Therefore, the
sector regulations and the law on the protection of the competition may be perceived as a certain
instrument of the legal interference in the autonomy of the participants in this process and in the
civil and legal relations binding them. That constitutes a form of the state interference in the
economy in order to ensure its effectiveness and to adjust the imperfections of the market
mechanisms. At the same time, it is one of the basic examples of limiting the economic freedom,
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which freedom is considered to be the basic right both at the level of the European Union and at
the domestic level.

The existing decision-making practice of the independent regulatory offices (Office of the
Competition and Consumer Protection - UOKIK, Energy Regulatory Office - URE, Office of
Electronic Communications - UKE, Polish Financial Supervision Authority - KNF), created in
Poland as a result of the economic transformation, constitutes an extensive material for scientific
research. The activity of the aforementioned offices over many years allows formulating
conclusions on the basis of the judicature of both the regulators and the courts supervising the
regulators’ decisions. The need for such an analysis results primarily from the fact that Poland,
where the free market economy has been introduced fairly recently, continues to remain in the
process of building effective institutional and legal solutions.

The choice of the competition and consumer protection law and of the sector regulations
presented above is justified. The analysis of the activity of the antitrust bodies is important in
view of the fact that they have competences of general nature compared with other regulatory
bodies, which competences do not regard the particular markets (for example, the
telecommunications or energy markets), therefore, it influence on the scope and the manner of
executing such authorizations, as well as the mutual links and dependencies between the
particular regulators.

The regulations adopted within the competition law and the sector law, made precise by
the market regulators, also through shaping the content of the civil and legal relations, often
regard the same market problem. It happens that, due to the diversification of the content of the
obligations and prohibitions formulated for the entrepreneurs, which obligations and prohibitions
result from the competition law and from sector regulations, and due to the differently
formulated competences of the regulators, the same market problems are solved in different
manners. That may cause numerous problems of practical nature and raise doubts as to the
mutual relations of the regulators. Besides, the aforementioned diversification regarding the
competences of the particular regulators raises further doubts concerning the acceptable scope of
the interference of those bodies in the shaping of the content of the civil and legal relations.

With respect to the competition law particularly important is the influence of the antitrust
bodies, both in Poland and in the EU (the President of the Office of the Competition and
Consumer Protection (UOKIK), the European Commission), on the shaping of the appropriate
behavior pattern of the entrepreneurs acting in the sector of the new economy. In the era of the
increasing revolution of the information technology there appears a question: to what degree the
system of the legal protection of the competition, created in the reality and in order to meet the
needs of the industrial economy, is capable of ensuring the effective competition also in the
conditions of the increasing IT revolution. The inappropriate application of those provisions
may, as a consequence, limit the economic freedom of the entrepreneurs and hamper the
development of new technologies. The antitrust policy, developed in the EU on the grounds of
the schools of Fribourg and Harvard, does not fully reflect the essence of the competition on
digital markets. It is because that competition has a dynamic and not static nature. Consequently,
there may occur an “antitrust paradox”, because the approach which is too much oriented on
intervening may not only fail to protect the competition, but it may even limit and weaken it.

With regard to the telecommunications law an interesting area is that of both the direct
shaping of the content of the civil and legal relations in the decision of the President of the
Office of Electronic Communications (the President of UKE), which decision replaces the
agreement, and the indirect influence of the regulator, resulting from the imposing by the
President of UKE of the determined regulatory obligations in separate decisions. Those separate
decisions are then incorporated in agreements or in the decisions replacing them. Another form
of an indirect influence of the President of UKE is the fact that in the decisions replacing
agreements the President of UKE refers to the content of the non-binding statements issued by
that institution or by the European Commission. The aforementioned activity of the regulator,
falling within the scope if its competences, provokes numerous problems of practical nature,

7



which result form the relations between the particular decisions or from incorporating in the
regulatory decisions the provisions included in the acts of the soft law nature, which acts, in
principle, cannot be appealed against neither in the administrative nor in the civil procedure.

In the case of the energy law, the analysis of the competences of the President of the
Energy Regulatory Office (President of URE) to interfere in the civil and legal relations will lead
to formulating the conditions allowing the company of the energy industry to refuse to conclude
an agreement. The research into the existing decision-making practice of the regulator and into
the judicature of the common courts allows let us say that the scope of the freedom in concluding
agreements (including the freedom to choose the contractor), on the grounds of the energy
industry is subject to far greater limitations than in other areas of the economic life. A separate
question remains whether that measure constitutes the appropriate instrument of the realization
of the values of the energy law, such as competition, energy security, effectiveness, energy
saving and the protection of the environment. This is all the more important in Poland, because
energy market, which market, having been only recently liberated from state monopolies,
continues to remain in the period of changes.

It should be stated that the supervisory actions constitute very strong interference in the
nature and in the system of capital companies, as in fact they are quasi provisions of the law and
not instruments of the soft law. As a consequence of such supervisory actions the norms of the
civil law are adjusted and corrected. The key instrument of acting on third parties are the
indications and recommendations used by the financial supervision institutions. Those
recommendations are addressed to the supervised entities, but many of them refer to the rights
and obligations of other entities (by regulating, i.a. the process of establishing and paying the
compensation for damages by insurers or the principles of remunerating employees). A question
arises as to whether the regulations discussed here do not constitute an infringement of the
principle of the freedom of contract with regard to shaping the civil and legal relations.

Conclusions

This article is an outline of the problems of very major importance, requiring further
research - including comparative law. The knowledge of the solutions present in other countries
of the continent seems to be all the more useful, as in the EU at present a tendency is observed to
intensify the actions aiming at completing the building of a uniform internal market (especially
with regard to the energy market and the digital market). The legislative processes presented by
the European Commission (e.g. the “winter package”) assume, among others, the equipping of
the EU agencies with the competences far broader than before, the strengthening of the
cooperation between the domestic regulators and the introducing of the solutions encouraging
and facilitating the cross-border activity. Such proposals, which have been published relatively
recently, have not become so far the object of comprehensive scientific research.

Therefore, the detailed analysis of the aforementioned projects of the European
Commission is needed, which will make it possible to involve the scientific environment in the
discussions, which are conducted, at the moment, mostly by politicians and columnists. The
research being conducted will aim at evaluating the proposed solutions regarding, for instance, a
uniform energy market or a uniform digital market from the perspective of such values as
security, consumer protection or the solidarity between the member states. Although the final
decisions on the form of the EU regulations will belong to the politicians, it is important that in
taking them they could rely on thorough analyses.

Simultaneously, as indicated above, the knowledge about the functioning of the
regulatory systems in the remaining member states may prove very useful in shaping the
supranational markets. On the one hand, it will allow the conscious participation in the reform of
the principles of the functioning of the EU agencies, which, by gaining the position of the all-
European regulators, to a great extent will rely on the practices elaborated by the domestic
institutions. On the other hand, that knowledge will help the domestic regulators to prepare
themselves for the cooperation with their foreign counterparts.



The convergence of the legal systems, resulting from the globalization of the economic
processes and the growing international links, today is an obvious process. The countries capable
of working according to the principles of good governance (more see: R. Grzeszczak (ed.),
Challenges of good governance in the European Union, Baden-Baden, Nomos Verlag 2016),
taking advantage of the best foreign practices — while at the same time retaining certain
independence of the political, social, cultural or geographical nature — may benefit a lot from
that.
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YK 343.974
HNPOBJIEMU NIPUYHUH I YMOB 3J1I0YUHIB, CKOEHUX
OPT'AHI3BOBAHUHUMMH 3JIOYUHHUMU T'PYIIAMU
Taspuaimun A.Il., xanouoam rwopuouunux uayx, ooyenm, HHI npasa Yuisepcumemy
JDC Vkpainu, 3nak Y0.A., 3000y6au euwoi oceimu Ynisepcumemy/[®@C Vrpainu

Gavrylishyn AP., Znak Y.A. THE PROBLEMS CAUSES AND CONDITIONS OF
CRIMES COMMITTED BY ORGANIZED CRIMINAL GROUPS

Anomauyin. Y cmammi 00cnioxcyiomecsi npoonemu npuyuH i yMo8 3J104UHIE, CKOEHUX OP2aAHI308AHUMU
3MOYUHHUMU  epynamu. AHAni3ylomvcs HAyKosi OYMKU w000 NOHAMMS, 6udie i CYMHOCMI OemepMIiHaHmie
0p2aniz308anol 310UUHHOCHI ceped gidomux yuenux. Budineno oxpemi epynu HayKosux Hanpayio8ans, NPpUCEIUEHUX
npobaemamuyi 3ano0ieanHsL OPeaHi308aHill 3I0YUHHOCIL.

Ilpoananizosano cmyninb po3podKu npobremu Opeanizo8anoi 310YUHHOCMI DI3HUMU ABMOPAMU HA
oucepmayitiHomMy PpIeHi mMa BU3HAYEHO NPIOPUMEmHi HANPIMU  NOOANIbUO20  OOCIHIONCEHH  3M0YUHHOCTIE
0peaniz08anux epyn i 3I0YUHHUX Opeanizayit 8 Ykpaini.

30iticnioembes KpuMiHaiCMuyHUil AHAN3 CMEOPEHHs. 3MOYUHHOL OpeaHizayii K Nposisy OpeaHizo8anol
MOHUHHOCMI MA PIZHOBUOY OPEAHIZ068AHOT 3NOYUHHOT OILIbHOCI.



Poszensioaromscs emanu ghopmyants CyuacHux 3104UHHUX OpeaHi3ayill, iX cmpyKkmypda, CnpsamMo8anicmy ix
OIsIbHOCMI, OCHOBHI O3HAKU OP2AHI308AHUX 3/I0YUHHUX 2PYN | 3TOYUHHUX OP2aHI3ayill.

Knrouosi cnosa: demepminayis, npuuunu i yMosu, Opeanizoeana 3104uHHICMb, meopis hpakmopis.

Summary. The article investigates problems causes and conditions crimes are committed by organized
criminal organizations. Scientific thoughts are analyzed on the concept, types and nature determinations organized
crime among famous sciences. The separate groups of scientific works, devoted this problematic are selected.

The degree of development of problem of the organized crime is analysed by different authors at
dissertation level and certainly priority directions of subsequent research of the organized crime in Ukraine.

Performed criminal analysis creation of a criminal organization as a manifestation of organized crime and
the kind of organized criminal activity.

Considered the stage of the formation modern criminal organisations, their structure, the focus of their
activities, the main signs of organised criminal groups and criminal organizations.

The genesis of organized crime in Ukraine is confirmation according to its origin and development of
specific socio-economic conditions.

According to historical sources, the criminal world and his representatives have always sought to combine
forces, strengthening the foundations of the antigromadskogo way of life, which forced them to be bold, cunning,
cynical about the law and its representatives in the face of law enforcement officers, law-abiding citizens.

The causes and conditions of organised crime is not a kind of superstructure over the social relations that
can isolate and cut off in the shortest time, and a specific aspect of the system or a side, but rather persistent
consequences of its operation.

Factor the existence of organized forms of crime is and what it is at the shortcomings of the fight with her —
is able to heal itself, carries out the reverse of the negative influence on circumstances that are driving it, including
on the economy, social situation, policies, a spiritual realm, etc.

Key words: determination, causes and conditions, organized crime, theory of factors.

AKTyalbHICTh JaHOi CTATTI MOJATAE B TOMY, LIO0 OpraHi3oBaHa 3JIOYMHHICTH YTBOPIOE
3HAYHY HeOe3MeKy Il CyCIHiJIbCTBA, OCOOJIMBO KOJIM BOHO 3HAXOJIUTHCS y CTaHI peopMyBaHHS
Ta po30yaoBU JepxkaBHO-IIpaBoBoi cuctemu. Came Taka, CHOPUATIAMBA JUJI OPraHi3oBaHOL
3JI0YMHHOCTI CHUTYyallis, MICTUTh Yy c001 3arpo3y ii NpPOHUKHEHHsS HPAaKTUYHO y BCi cdepu
CYCHIJIbBHUX BIJJTHOCHH, TOMY Jy>K€ Ba)IJIMBO 3’ACYyBaTH YOMY caMe€ BUMHSIOTHCS OpraHi3oBaHi
3TM0YMHHU, [00 PO3POOUTH €PEKTHBHI Ta Ji€BI MEXaHI3MH MPOTUJiT 3TTOYNHHUM IIPOSIBAM.

MeTa craTTi — BH3HAYUTH HA TEOPETHYHOMY Ta MPHKIATHOMY pIBHSX OCHOBHI
JeTepMiHAHTH 3JIOYMHHO]I TisTIFHOCTI OpraHi30BaHUX TPYIL.

[Ipobiiema merepmiHalii 3JI0YMHHOCTI — OFHA 3 KJIFOUOBUX B Haylll KpuMiHoisorii. Bona
IpuUBepTaa ypary 6araTb0X BUCHHUX 3 PI3HHX T'aily3eil 3HaHb, B TOMY YHCIIi FOPUCTIB, COII0JIOTIB,
TICHXOJIOTIB TOIIO. 11 PO3pOOKOI0 B pafsHCHKHMIA Mepiof 3aiiMamics Taki BHAATHI KPUMiHONOTH,
ak B.A. Onykis, 0./1. baysmreitn, O.A. T'epuenson, I.I. Kapneus, B.M. Kynpssues, H.®.
Kys3uerosa, I1.I1. Muxaiinenko, 11.C. Hoit, O.5. Caxapos Tomo. 3a yacis He3anexHoCTi YKpainu
MUTaHHAM JeTepMIHallll 3JIOYHMHIB IPUCBATUIN cBOI podotu A.M. bannypka, A.®. BonoOyes,
JLM. HaBupenko, [.M. Jansmmu, O.M. JIxyxka, A.Il. 3akamok, B.C. 3eneneupkuii, A.D.
3enincekuii, O.I'. Kanmeman, O.M. Kocrenko, M.M. Spmumi 1a iH.

[IpobyiiemMa mpu4MH 1 YMOB 3JI0YMHIB, CKOEHHUX OPraHi30BaHUMHU 3JIOYMHHUMH TPYyIaMH,
Ma€e CBOI crhenudiky, TOMy BBa)XaeMO 3a HEOOXiHE B KOHTEKCTI JAaHOTO JOCHIJKECHHS
PO3TIIIHYTH aCHEKTU MPUIUHHOCTI IIHOT'0 PI3HOBUAY 3JIOYHMHHOI TOBEIHKH.

HeoOxinHO BiJ3HAYUTH, 110 B CTPYKTYpl HPUYUH 3JOYMHIB HPUHHATO BHUIUIITH JIBI
OCHOBHI Tpynu 0OCTaBUH: 00CTaBMHU (POPMYyBaHHS OCOOMCTOCTI (aHTHCYCIHUIbHA YCTaHOBKA) 1
00CTaBMHM 30BHIIIHLOTO MaTepiabHOrO CBITY (KOHKpPETHA JKMTTEBA CUTYallisl), SIKi BIUIMBAIOTh
Ha 0c0o0Yy B IpoIieci BUOOPY HEIO 3JI0YMHHOT MMOBEIIHKH.

Taki oOctaBuHU 0e3MOcepeIHbO HE BUKJIMKAIOTh BUMHEHHS 3JI0YUHY, X CIIiJ pO3TJIsaaTH
JUIIE SK YMOBHM 3JIHCHEHHS KOHKPETHHX 3JIOYMHIB OpraHizoBaHor rpymnowo. B xoxi
(dhopMyITIOBaHHST KaTeropii «IeTepMiHAHTa» CKOEHHSI 3JI0YMHY, BBAXKAEMO, IO 10 CYTHICHUX
O3HaK IIbOTO TIOHATTS HEIOIUIPHO BKJIIOYATH TaKi THOCEOJIOTIYHI XapaKTEPUCTHUKH, SK
HEOOXiTHICTh, HEMHUHYYICTh 1 3aKOHOMIpPHICThP MPHUYMUH 1 YMOB, SIKi CIPHUSIOTH BUYWHEHHIO
3JI0YMHY, SIK 11€ IPOIIOHYETHCS AeSIKUMH BUeHUMH [ 1, c. 448].

Ili o3HakM BKa3ylTh JHIIE Ha Te€, SIKAM UYHWHOM MOXXHA IMI3HATH HAasBHICTH abo
BIJICYTHICTh 3B'SI3Ky MDK NEBHUMH SBHUIIAMH. Taka TO3WIS JETallbHO apryMeHTOBaHa B
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MoHorpadii npodpecopa M.M. SApmum [2, c¢. 110-212]. He MeHI BaXMMBUM IJIs PO3yMiHHS
NPUYMH 3JI0YMHIB € TBEPKEHHS MpO Te, M0 B COIaJbHUX SBUINAX TPHYMHA HE MOXKE
BUCTYNATU SIK HEMUHYYICTb Yy BUIJISAL JIIHIMHOI 3aJ€KHOCTI, TOMY IO BOHAa 3aBXAU Mae
WMOBIpHUH XapakTep.

H.®. Ky3HenmoBa migkpecioBaia, IO B JIETEPMIHAHTaX 3JIOYMHHOCTI HEOOXIIHO
PO3PI3HATH COIIaJIbHI SBHIIA, IO 11 MOPOHKYIOTh 1 3IIHCHIOIOTh HECHPHUATIMBI 3MIHH CTaHy i1
nuHamiky [3, c. 15].

AIl. 3akamox 3a3Havae, MO0 JACTEPMIHAHTH OYyIb-SKOTO CYCIUIBHOTO (eHOMEHa €
CKJIaJIHUMH, 0aratopiBHEBUMH, KOMIUIEKCHHMH, CTOCYIOTbCS 3HAYHOI KIIBKOCTI CYCHIJIbHHMX
BIJIHOCHH, MPOILIECIB, SKI € MPeIMETOM 0arathoX CycnilbHUX Hayk [4, c. 184]. BianoBigHo 10
I[OTO JIeTepMiHAallisl 3IOUMHHOCTI — I1¢ CYKYITHICTh SIBHILI, TPOLECIB, (QAKTIB, IPOSBIB, 3 IKUMHU
BOHA B3a€MOIIOB's13aHa 1 IKUMU BOHA 00YMOBJICHA.

JeTtepminanisi — 11e ¢popma CIpsMOBAHOTO 3B'SI3KYy, KOJHM OAWH O0'€KT BU3HAYAE IHIIHH,
MOXJIMBO, IIe HE OOYMOBJIIOE 1 TUM Olble HE BHUKIMKAE WOro, ajae MK HUMH €
JETEPMIHICTHYHA 3aJISKHICTh [4, c. 30].

KpuMminoreHHi aerepMiHaHTH (MPUYMHU 1 YMOBH 3JI0YMHHOCTI) YTBOPIOIOThH IOPIBHSIHO
LUUTICHY CYKYIHICTh CKJIAJJOBHUX 1X KOMIIOHEHTIB, TOOTO cuctemy. CIOu BXOASTh KOMILIEKCH
NPUYMH 1 yMOB OKPEMHX BHJIB 3JI0YMHIB, HANPHUKJA], HACWIBHHUIIBKUX, KOPHCIIHBUX,
€KOHOMIYHMX Ta 1H.; PO3PI3HSIOTHCS 1 pIBHI KPUMIHOT€HHUX JE€TEPMIHAHT.

[TpuuriHM — Ti comialibHI SABHUINA, K1 B OIHAPHOMY 3B'A3KY MOPOKYIOTh 1 BIATBOPIOIOTH
3JIOYMHHICTH 1 3JI0YMHU 5K CBiil 3aKOHOMIpHUI HacioK [4, c. 116].

YMOBHU — Taki sBMIIA, Ki cami HE MOPOKYIOTh 3J0YMHHICTD 1 3JI0YMHH, & CIPHUSIOTH,
MOJIETIIYIOTh, 1HTEHCU(IKYIOTh: a) ¢opMyBaHHS 1 0) nito mpuuuHU. Lle pi3HOMaHITHI SBHUIIA,
Iporecy, OOCTaBUHHU, SIKI CHPHUSIIOTH a00 CTBOPIOIOTH MOJKJIMBICTH BUHUKHEHHS 1 IPOSIBIB
MIPUYUHHU, SKa TOPOKYE HACIIAOK.

[MpuunHa 3704MHY, SK 1 OyAb-SIKOTrO IHIIOTO JOJCHKOTO BYHMHKY, Ma€ IUCKPETHUN
XapakTep; BOHA € TAKOI 4epe3 Te, II0 i 0coOM BUKIHMKae 1eil Hacmigok. [lepexonsun B mei
HACNIJOK, MPUYNHA MPHUIHHIE OyTH MPUUYMHOI, 3HUKAE SK Taka 0 HOBOI Jii ocolwu, sike sK
MIPUYMHA, B CBOIO Yepry, MepeXoAUTh B HOBE CIIJICTBO 1 TaK Jai.

B.M. KynpsiBiieB mpomoHyBaB TOCHIKYBAaTH 3JIOYMHHICTE HA 3arajbHOCOIIaIbHOMY,
IPYIIOBOMY Ta iHAMBIAyalbHOMY pPiBHSX [5, ¢. 9-11].

BiamoBinHo 40 ngeTepMiHaHT, $KI BIUIMBAlOTh HA KUIBKICTh CKOEHUX 3JI0YMHIB
OpraHi3oBaHMMH 3TOYMHHUMHU Tpynamu, A.M. Llaperopoanes Buzinse aBi rpynu (akTopis, 110
00YMOBITIOIOTh TTONEPEIKYBAIBHY JisIIBHICTb.

Jlo mepioi rpynu BXOAATh YMHHHUKY, SKI BU3HAYAIOTh COLIATBbHUI TeHe3UC 3I0YUHHOCTI,
il cycniapHy HEOE3MEUHICTh:

- ¢akropu aemorpadidyHoro xapakrepy (ypOaHizallis, Mirparisi HaceJIeHHs, ITiIBUIICHHS
3arajabHOI MOOLIBHOCTI HACETIEHHs, KUIbKICHI 3MIHU CTPYKTYPH HAaCEJIeHHs Ta 1H.);

- (pakTOpH EKOHOMIYHOIO XapakTepy (HU3bKI JOXOAN HACEIeHHs, 0€3po0ITTA Ta 1H.);

- (akTopu COI1aJbHO-IICUXOJIOITYHOr0 Xapakrepy (ociabiaeHHs TpaauuiiHux ¢GopMm
COIIIAJILHOT'O KOHTPOJIFO 3a OCO0O0I B pe3yibTaTi ypOaHizamii i 3MEHIICHHS BIUIMBY CiM'i y
BUXOBaHHI MiAPOCTal0Y0ro MOKOIIHHA Ta iH.) [6, ¢. 15].

Jpyry rpyiy yTBOPIOIOTh YNHHUKH OpPraHi3aliifHO-IPaBOBOrO XapakKTepy.

Jlo opraHi3aiiHUX CIIiJl BITHECTH:

- HU3bKY PO3KPHUBAHICTh IPYNOBUX 3JI0YMHIB ONEPATUBHUMU M1IPO3/1JIaMU;

- HEJOCKOHAJIICTh CHCTEMH BUKOHAHHS IMOKapaHHS MIOAO0 YYaCHHKIB 3JIOYMHHUX TPYII
(3axonu 110710 PO3BIHYAHHS KYJIBTY 3JIOYMHHUX JIIEPIB 1 3JI0YMHHOI CYOKYIBTYpH Ta iH.).

[IpaBoBi pakTOpH MOMYCKAIOTH:

- BJIOCKOHAJICHHS YHMHHOTO KPHUMIHAJILHOTO 3aKOHOAABCTBA IIPO BiJIMOBIMAJBHICTH 32
I'PYTIOBI 3JIOYMHHU 1 CIIIBYy4YacTh;

- YCYHEHHSI TIPOTaJIMH Y 3aKOHAX MPO BiMOBIAAIBHICT YYaCHHUKIB 3JI0YNHHUX TPYII;
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- e(pEeKTUBHICTh 3aCTOCYBaHHS KPUMIHAJIHHO-IIPABOBUX HOPM PO TPYIOBi 3JI0YMHHU Ta iH.
[7,c.3-8].

[To3UTUBHO OLIIHIOIOYK TE€, MO CepeA BYEHUX BIICYTHIM €QUHUN MIAXiT JO0 TPUYUH
3JI0Y4MHHOCTI, MU MpOAaHANII3yBajdl AYMKH DSy BITUYM3HSHUX 1 3apyODKHHMX BUEHHX B raiysi
kpuMiHoJorii. Tak, BiTuuzHsaui kpuminonor O.M. Jl)xyxa BUIIIsS€ Taki 3arajbHi MiAXOAH 10
PO3YMIiHHS I€TEPMIHAHT 3JIOYMHHOCTI, SIKI 1CTOPUYHO c(HOPMYBAIMCS B XOJI1 PO3BUTKY IOTJISIIB
KPUMIHOJIOTIB Ha I1¢ MUTAHHS:

- TICHXOJIOTIYHA KOHIENIisT — BIAMOBIAHO g0 HEi cyO'ektTuBHUU dakTop (medexTn
CB1JIOMOCTI1) BU3HAYAETHCSI TOJIOBHUM KOMITOHEHTOM B KOMIUIEKCI IPUYUH 1 YMOB 3JI0YMHHOCTI;

- €KOHOMIYHA — TIOSICHIOE, IO TOJIOBHI MPUYMHU 3JIOYMHHOCTI JIEKaTh B €KOHOMIUYHHUX
BIJIHOCHHAX, MaTEPIaJIbHUX YMOBAX JKUTTS CyCIIbCTBA;

- TMPOMIKHA TO3MINS MK TCHXOJOTTYHOIO Ta €KOHOMIYHOI KOHIIEMIISIMH — BKa3ye Ha
HeOe3IeKy TCUXoJorizamii MpUYHH 3JI0YUHHOCTI 1 Ha HETOCTAaTHICTh YBarw 10 €KOHOMIYHHX
¢bakTopis;

- CHIBBIHOIIEHHS COIiaJIbHOrO 1 O10JIOTIYHOTO MPU MOSCHEHHI MPUYUH 3JIOYUHHOCTI —
3a3HaYeHUH Miaxia 0a3yeTbCcsi HA BUBYEHHI BHYTPIIIHIX TICUXOJOTIYHUX YMOB, OCKIJIbKU Yepe3
HUX B1ZI0yBa€TbCs 30BHIIIHIN BIUIMB Ha JIIOUHY [4, c. 40].

3anexHo BiA chepu BUHUKHEHHS 1 (YHKLIOHYBAHHS BBAXKA€EMO 3a JOLLIbHE BHALIATH
TaKOXX I'PyNH JETEPMIHAHT 3J0YMHIB, SKI CKOIOIOTb OPraHi3oBaHl 3JIOYMHHI TPYIH, a CaMe:
COI[1aJIbHO-EKOHOMIYHI, MOJII TUKO-14€0/I0T14Hi, MIPaBOBI, COILI1aJbHO-TICUX OJIOT1UHI,
OpraHi3aliifHO-yIpaBIiHChKI Ta JETEPMIHAHTH, IOB'A3aHi 3 HEMOJIKAMH TPABOOXOPOHHOI 1
IIPaBO3aCTOCOBYOI iSITIBHOCTI.

HactynHe — 1me 3arocTpeHHs KpUMIHOI€HHOI CHUTyalii B yMOBax KpHU30BUX SIBUII B
€KOHOMIII1, MOJIITULI, COLIaJIbHINA 1 MpaBOBId cdepax CyCIIbCTBA, MOMIMPEHHS HEOE3MeUHUX
MPOSIBIB «TIHHOBOT EKOHOMIKH.

Bkasyroun Ha comiayibHi YMHHUKH 3JI0YUHIB, CKOEHUX 3J0YMHHUMH TPYIaMH, B MEPIILy
4epry BUAUTIMO HasiBHI BITHOCHHU B c(epi eKOHOMIKH, MONITHYHIN cdepi, B cdepi coliaTbHUX
BiIHOCHH 1 B imeonoriuHiid cdepi. HazBani ¢akTopu 3a CBOEIO CYTTIO MPEACTABISIOTH SAPO
CYCH1JIbHO-COLIAJIbHOTO JKUTTS CYCIIUJIBCTBA 1 caM€ iX B3a€MO3B'SI30K B IIJIOMY 1 OKPEMO MOXKE
BILTUBATH HAa PO3BUTOK 3JIOYHHIB, CKOEHHX IPYITOKO.

IcroTHEM (h)aKTOPOM 3JIOUHHIB, SIKI BUYMHSIOTHCS OpraHi30BaHUMH 3JIOY4HMHHUMHU TPYIaMH,
€ TOJIITUYHA HECTaOUIBHICTh B CycniabCTBl. B VkpaiHi, sk 1 B IHIIMX JepikaBaX KOJHUIIHBOIO
CPCP, 3'sBuiiocs yuMMasio pI3HOMAaHITHMX MapTiil 1 pyxiB. 3 omHoro OoOky, 1e Ao0pe, ane 3
IHIIOTO — BOHM TOTOBI JOMaratucs BiaJu OyIb-KOIO I[IHOK, 3a0yBarouyu MpU LBOMY, IO
CYCHIJIbCTBO PO3BHMBAETHCSA YCIIIIHO JHMIIE 32 YMOBH, SIKII0O BOHO OO0'€IHAHO 3arajbHOIO
HaIlIOHAJILHOIO ifeero [2, c. 448].

3noynHaM, SIKi BUMHSIOTHCS OPraHi30BaHUMHU 3JIOUMHHUMHU TPYyNaMH, CIpHUSE 1 Te, 110
IIPOTUIPAaBHA TOBEJIHKAa CTaja €JIEMEHTOM CIOcOo0y JKUTTS OaraTbOoX BEpPCTB HACEJIEHHS.
BinOyBaeThcs nepeoliinka comianbHuX HiHHOCTeH. KpuMiHanbHO -paBoB1 3a00pOHH CTAlOTh BCE
MEHIII JII€EBUMH, a JedKi (OpMHU 3JI04MHHOI MOBEIIHKU CIPUHMAIOTHCS K HOpMaslbHa J1710Ba
AKTUBHICTb.

dakTopoM ICHYBaHHs OpraHi3oBaHuX (OpM 3JIOYMHHOCTI € 1 Te, IO BOHA — MpH
HezoJIikaX OOpOoThOM 3 HEK — 37aTHA 0 CAMOBIJIHOBJICHHs, 3/iiCHIOE 3BOPOTHIN HEraTHUBHUI
BIUIMB Ha 00CTaBUHHU, IO ii OOYMOBJIOIOTh, B TOMY YHCJI1 HA €KOHOMIKY, COI[IaJbHY CHTYAIIIo,
MOJIITUKY, TYXOBHY cepy Tomio. Lle 1 BimcTaBaHHs COIIaTbHOTO PO3BUTKY BiJl €KOHOMIYHOTO, 1
[TOCUJIEHHS] MafHOBOT'0 pO31IapyBaHHs CYCH1JIbCTBA. 3 OJJHOr0 00Ky, BUHMKJIA TpyTa 0ocCi0 3 qyxKe
BHCOKMM piBHEM 3a0e3MeYeHOCTi, 3 IHIIOr0 — BENMHYe3Ha KIBKICTh JIIOJEH KUBE 32 MEXE0
OimHOCTI. Y 3B'A3Ky 3 IIUM JIyXOBHA cdepa XapaKTepH3yeThCS MPOSBAMH KpailHBOTO €roizmy,
BCE/I03BOJICHOCTI, BUHUKHEHHSM HENOBIpH J0 OQIlliHHUX IHCTUTYTIB JEPXKABH, iX MOXKIUBOCTEH
3aJIOBOJIBHUTH MMOTPEOH HaceseHHs [7, ¢. 44].

Hanpukiaa, HeraTUBHUN BIUIMB OJHUX YJICHIB 3JIOYMHHOI TPYIU HA 1HIINUX, BTATHECHHS Y
3JI0YMHHY TpyIy a00 yTpUMaHHS B Hill IIJSIXOM HAcHJbCTBA a00 MOTrPO3 MOro 3acTOCYBaHHS, a
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TaKOX 3 BUKOPHUCTAHHSAM THUX YW IHIIMX TaHEOHUX MOMEHTIB Oiorpadii a00 HaBiTh ILJIAXOM
HITY4YHOTO CTBOPEHHS «KOMIIPOMETYIOUHX MaTepiaiiBy.

['pynoBi 3704MHM HEMOBHOMITHIX 4YacTO OOYMOBJIOIOTbCA 1X MpParHeHHSIM J10
CIIUJIKYBaHHS, HEBIIEBHEHICTIO, a B Psi/il BUIIAAKIB 1 HE3JaTHICTIO CKOITH 3JI0YMHH MOOAUHI [8, C.
32].

[Ipy CKOEHHI 3JIOYMHHHMX aKIliid TPYHOK PO3IMHUPIIOTHCI MOXJIMBOCTI KPUMIHAIBHOI
TiSUTBHOCTI, TTOJIETTIYETHCS BAKOHAHHS CaMUX 3JIOYMHHUX JiH 1 MPUXOBYBaHHS CIiIB 37I0YUHY.

[IpyunHuM 1 yYMOBHM OpraHi3oBaHOi 3J0YMHHOCTI HE CBOEpigHA HaaOyaoBa HaJ
CYCHIJIbHUMHM BIIHOCMHAMH, SIKY MOKHA 130JIF0BaTH 1 BIJICIKTH B HAMKOPOTIII TEPMiHHU, a TEBHUN
acIeKT caMoi i€l cucrteMu a0o 1MobOiuH1, ane JOCUTh CTIMKI HACHIAKY 1i GyHKIIOHYBaHHS.

CTBOpIOIOTBCS  MOJIOAIKHI TEpUTOpIalibHI yrpymnoBaHHA 1 OaHAM, $AKI CIYI'YIOTb
MOYaTKOBUM €TAIlOM 3aTy4eHHS 10 OpPraHi30BaHO{ 3I0YMHHOCTI.

BubipkoBe BHBUYEHHS MOJIOADKHHMX YTPYNOBAaHb HETaTUBHOI CIIPSIMOBAHOCTI IOKAa3ajo,
mo Bia 1/3 no 1/2 gopocnux, siki BXOASATH B KEpPiBHE SIPO IIUX yrpyNoBaHb, K MPaBUIIO, y Billi
18-24 pokiB, 0THOYACHO BXOIUJIHM B «JIOPOCII» OpPraHi3oBaHi 3JIOYMHHI CTPYKTYPH 1 BAKOHYBAJIH
X 3aBIaHHS, BUKOPHCTOBYIOUYH CUJTY 1 3aCO0M CBOTX MOJIOADKHUX YIpymnoBaHs [7, ¢. 35].

TakuM YMHOM 1O TPOLECIB 1 SIBUIL, IO NPU3BOAATH 1O IMOCUJIIECHHS OpraHi30BaHOI
3JI0YMHHOCTI MOKHA BIJTHECTH:

- 3pOIIEHHS BaTaXKIB 1 aKTUBHUX YYaCHUKIB OPraHi30BaHUX 3JIOYMHHUX (OpPMYBaHb 3
NpeICcTaBHUKAMK 3aKOHOAaBYO1, BUKOHABYOI 1 Cy/IOBOI T'JIOK BJIaaH, Oi3HECY, KOMEPIIii, 3aC00iB
MacoBoi iH(popMallii Ta KyJIbTYPH;

- HE3/JaTHICTh JACPXKABH 3aXUCTHTH PsAJl OCHOBHHMX KOHCTHUTYIIIMHHX IpaB 1 IHTEPECiB
IPOMAJISH 1 CYCIJIbCTBA;

- KyJIbTHBYBAaHHS 17]efl pUHKY 1 NIpPHUBATHOI BJIACHOCTI 0€3 HaJEKHOro IMPAaBOBOrO
3a0e3MeueHHs, HEBUIPABIAHE 3aTATYBAHHS NPUHHATTS OCHOBOIIOJIOKHHUX, 3aKOHIB, IO
3a0€3MeuyoTh HOPMaJbHUN MEPEeXia 10 PUHKY, B MEPIIYy Yepry mo OOpoThOi 3 OpraHi3oBaHOIO
3JIOYMHHICTIO 1 KOPYIIII€l0;

- NoOiOBaHHS 1HTEPECIB OKPEMHUX TPy BiAMOBIJAIFHUMHU MOCAJIOBUMU 0OCOOAMH B

BY3bKOKOPHCIUBUX L1JISX.
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Golubitsky S. ADMINISTRATIVE-LEGAL DISPUTE IN THE FIELD OF
FUNCTIONING OF THE STOCK MARKET IN UKRAINE: THE CONCEPT AND
JUDICIAL PROCEDURE FOR ITS SOLUTION

Anomauyis. Y cmammi nooaHo asmopcvbke GU3HAYEHHS NOHAMMS AOMIHICIPAMUBHO-NPABOSULL CIIp Y
cehepi ynryionysanus onoosoeo punky Yrpainu, 30icHeHull aHani3 6i0N08i0HO20 NOHAMIUHO20 ANAPamy, wo
30ebinbuoco micmumocs y 3axoni Yrpainu «llpo yinni nanepu ma onoosuii puHoxy 6 peoaxyii 6i0 23 nomoeo
2006 p., a maxosc 6 mexcmi Yrazy Ilpesudenma Ykpainu 6io 23 nucmonaoa 2011 p., sxum esederno 6 0Oiio
Honoocenns «llpo Hayionanvuy komiciio 3 yiHHUX nanepié ma @oH008020 puHKY». Ha ocnosi Hazeanux
HOPpMAMUBHO-NPABOBUX AKMIG 30IUICHIOEMbCS NPABOGE Pe2ylio8anHs 00i2y YIHHUX nanepie ma (oHO08020 PUHKY
Vrpainu. Iozasx, eupiwenuss aoMiHiCmMpamusHo-npagogux cnopis, y momy uucii u y c@epi QyHKyioHysamHs
Gonooeoeo  pumky, 30IICHIOEMbC  aOMinicmpamugnumu  cyoamu  YKpaiuu, npooeMOHCMpo8aHo Haubiibi
XapakmepHi ma 3Havywyi, 0Jist 00CHLOHNCYBAHOT MEMAMUKU, CYOOSL CHPABIL.

Knrouosi cnosa: aominicmpamuseno-npasosuii cnip, (poH0osuil puHok, yinui nanepu, Hayionanvua xomicis
3 YIHHUX nanepie ma Qono06020 PUHKY, NIOCMABU AOMIHICMPAMUBHO-NPABOBO2O CNOPY, OPUOUYHULL harm,
aomMiHicmpamueHuil cyo.

Abstract. The author's definition of the concept of an administrative-legal dispute in the field of functioning
of the stock market of Ukraine is presented in the article, an analysis of the relevant conceptual apparatus is carried
out, which is mainly contained in the Law of Ukraine «On Securities and the Stock Market» as amended on
February 23, 2006, as well as in the text The Decree of the President of Ukraine dated November 23, 2011, which
introduced the Regulation «On the National Commission on Securities and Stock Market». On the basis of the
mentioned normative legal acts the legal regulation of circulation of securities and the stock market of Ukraine is
carried out. Since the resolution of administrative disputes, including in the field of the functioning of the stock
market, is carried out by the administrative courts of Ukraine, the most characteristic and significant for the subject
matter, court cases demonstrated.

Key words: administrative legal dispute, stock market, securities, National Commission on Securities and
Stock Market, grounds of administrative-legal dispute, legal fact, administrative court.

IMocranoBka npodaemu. Ilicns mporosomenas He3ajdexHocTi Ykpainu y 1991 p., ii
Mepexofly Ha pEeHKH pPHUHKOBUX BIIHOCHH, TOYaldd BIJHOBIIOBATHUCA Ti IHCTUTYTH, SIKi Y
MHHYIIOMy GYJIH CTAaHOBHM XpeOToM (hiHaHCOBOI cTaGimbHOCTI nepxkaBu. Vierscs, Hacammepen,
PO PUHOK IIIHHUX MamnepiB, KU HaOpaB BUCOKHX TEMIIB pO3BUTKY B Pociiicbkiil immepii y
kiHmi XIX cT., 1 ¢akTUYHO 3TOpPHYB CBOIO AISJBHICTH B YMOBAax IUIAHOBOI COLIaJIiCTUYHOT
E€KOHOMIKHM PpaJTHCBKOrO TMepiogy. 3 HOro BIIPOMKEHHSIM Ha TNOPSANOK JIEHHUN MOCTajIH
npoOJieMy BHpIIIEHHS CIIOPIB MiX Cy0’ eKkTamHu Ii€i cdepu cycmipHUX BimHOCHH. CriocoOu ix
PO3B’sI3aHHS aIMIHICTPATUBHUMHU CyJaMH YKpaiHH MaioTh OyTH y3arajibHEHI, a pe3yibTaTH
OTIPHITIOJTHEH] JJIS M POKOr'0 HAyKOBOT'O Ta YUTAI[bKOI'0 3araiy.

AHaJIi3 ocTaHHIX J0CTiTKeHb i myoJikanii. TeopeTHUHOIO OCHOBOIO PO3BIIKU € Tparli
IMIMPOKOr0 KOJa JOCHIAHHUKIB, POOOTH SKHUX TPUCBAYCHI TEOPETUYHHM Ta MPAKTUYHUM
MUATAHHSIM PO3BUTKY aJIMIHICTPATUBHOI IOoCcTHIl B YkpaiHi. Hax uumu mpobiemamu miigHO
MpaLoTh Takl BITYM3HAHI aaMiHicTpaTuBicTH siIKk B. beB3enko, A. bepnau, I. I'punenko, T.
Komomoens, B. Kommakos, C. Mocsonas, O. Ilacentok Ta ig1mi.

MeTtoro myoOJikanii € BUSBIICHHS IiJICTaB aJMiHICTPaTHBHO-IIPABOBHUX CIOPIB Yy cdepi
¢byHKIioHyBaHHsA (OHIOBOIO pPHHKY YKpaiHM Ta Yy3arajJbHEHHS MPAaKTUKH iX CyAOBOTO
BupinmieHHs. KpiM Toro, Hamu Bmepie B HAyKOBIM JTepaTypi 3alpONOHOBAHE BU3HAYCHHS
MOHSTTIO «aJMIHICTPAaTUBHO-IIPaBOBU cIlip y cdepi PyHKIIOHYBAaHHS (POHIOBOIO PUHKY.

Bukaan marepiany. ¥ KoHTeKcTi 00paHOi TEMH MOCTA€ MUTAHHS PO T€, KU IHCTUTYT
€ Ccy0’eKTOM BJIAJJHUX IIOBHOBa)K€Hb, 110 BHUKOHYE YIpaBIiHCbKI (QyHKUIi y cdepi
¢byHkmionyBanHs (GoHIOBOrO puHKY YKpainu? YacTkoBy BianmoBiap Ha 1€ qae Yka3 [Ipesunenra
VYxpainu JI. Kyumu Big 12 gepBas 1995 p. «IIpo [lepxkaBHy KOMicCit0 3 IIHHUX MarmepiB Ta
(OHIOBOTO PHUHKY», BIAMOBIIHO 1O SKOTO 3a3HAYANOCS, [0 BOHA CTBOPIOETHCS 3 METOIO
KOMIUIEKCHOT'O NPaBOBOI'0 BPETyJIIOBaHHS BIIHOCHH, 1110 BUHUKAIOTh Ha PUHKY IIIHHHUX MaIepis,
3a0e3MeveHHsI 3aXUCTy 1HTEPECIB IPOMaJisiH YKpaiHU Ta JepKaBU, 3aM00ITaHHS 3JIOBKUBAHHSIM
Ta MOpYIIEHHSAM Yy Wil cdepi Ta BiAmoBigHO 10 myHKTY 7-4 ctaTtTi 114-5 Koncturynii YPCP.
Tum camum Ykazom Oyio 3atBepmxene [Tonoxenns «IIpo JlepxaBHy KOMICitO 3 HIHHUX ManepiB
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Ta (oHIO0BOrO PUHKY». BimnmoBigHo mo cr. 1 ITonoxenHs Bu3HaueHo, mo JlepkaBHa KoMicis 3
LIHHUX [anepiB Ta (OHAOBOro PUHKY € I[EHTPaJbHUM OPraHOM JI€p>KaBHOI BUKOHABYOI BJIaJy,
SKUW 3a0e3medye peamizamiio €IMHOI JEpKaBHOI MOJITHKH HIOA0 IIHHMX TMamepiB 1
¢yHKIIOHYBaHHS ()OHJIOBOI'0 PUHKY B YKpaiHl Ta KOOpAMHALIL AISUIBHOCTI MIHICTEPCTB, 1HIINUX
LIEHTPAJIbHUX OpraHiB JIep)kaBHOT BUKOHABYOI Baau y 1iki cdepi [1].

14 motoro 1997 p., y 3B’A3Ky 3 HECOOXIJHICTIO IOAANBIIOr0o pedopMyBaHHS PUHKY
[IHHUX TarnepiB Ta 3 NPUYMH HaJlaHHs 3akoHOM Ykpainu «[Ipo mepkaBHE perymOBaHHS PUHKY
IIHHKX TanepiB B Ykpaini» J[epxkaBHiil komicii 3 MIHHUX ManepiB Ta POHIOBOTO PUHKY CTATyCy
JIEpKABHOT'O Oprany, 3’ saBuiiocs HoBe [lomoxenHns npo [[eprkaBHy KOMICItO, BIATIOBIIHO 10 SIKOTO
BCTaHOBJIEHO Horo mianopsakyBaHHsa Ilpesupenty Ykpainu 3 oaHoro OOKy Ta MiJI3BITHICTh
Bepxogniii Pani Ykpainu 3 npyroro [2].

3 7 xoBTtHA 2010 mo 7 munus 2011 pp., y mepioq mpoBeneHHS TaK 3BaHOI «ITOJITHYHOL
pedopmu», JlepkaBHa KOMICisl 3 IIHHHMX TManepiB Ta (HOHIOBOTO PUHKY MiAIOPSIKOBYBAIACS
[Ipesunenty Ykpainu, a Oyna min3BiTHO0 BepxoBHiit Pani Ykpainu ta Kabinery MiHicTpiB
Ykpainu.

3 npuitHaTTaM Ykasy llpesuaenta Ykpaiau Bim 23 muctonanga 2011 p. BBeneHO B [ito
HoBe [lonoxennsa «IIpo HarioHanbHy KOMICIIO 3 LIHHUX MarnepiB Ta (POHAOBOIO PUHKY», IKUM
yrouHeHo, mo HarmionansHa xomicis (nani, HKIIIDP) € gep:xaBHUM KoJerialbHUM OPraHoM,
nignopsakoBanuM Ilpesunenty Ykpainu, nii3BiTHUM BepxoBHii Pani Ykpainu. BignosinHo 1o
ct. 9 HKUII®P gie y ckiazi rogoBu Komicii i mecty ii wieniB. Came e [1on0keHHS € YUHHUM B
VYkpaiHi 10 CbOroaHImHbOro A [3].

3akoH Ykpainu «[Ipo minHi manepu Ta GoHIOBUI pUHOK» B peaakiii 23 mrororo 2006 p.
BHU3HAYa€ KOJO OcCi0, sIKI MOXYTh BCTYNAaTH B IPAaBOBIJHOCHMHM 3 NPHUBOAY (YHKIIOHYBAaHHS
¢don0BOrO pUHKY. BinmoBigHO 10 CT. 2.2 3aKOHY, Y4aCHUKaMH (POHJAOBOIO PUHKY € eMITEHTH (Y
TOMY 4YHCJII 1HO3eMH1) abo ocoOu, 10 BUAANM HEEMICIHI I[iHHI Manepu, IHBECTOPU B LiHHI
narepu, npodeciiiHi ydacHUKM (OHAOBOrO pPHHKY, O0’€IHAHHS NPOQPECIHHUX YYaCHHUKIB
(GOHIOBOTO PpUHKY, y TOMY 4YHCII CaMOpPEryJdiBHI oprasizamii mnpodeciiHuX YJacHHKIB
¢doumoBOrO pUHKY [4].

3 napyroro OOKy, 3aKOHONABEIb B3IB Ha ce0e 3000B’s3aHHS BHU3HAYUTH  OpPraHU
myOIiyHOI aaMiHiCTpallii, YIIOBHOBa)XXEHI Ha yXBAaJIEHHS Ta peajizallifo HOPMaTHUBHO-TIPaBOBHX
npunuciB. TakuMu, BIATIOBIIHO 0 iCHYIOUHMX B YKpaiHi 3aKOHOJABUMX Ta 1HIIMX ITi/13a KOHHUX
aKTiB, BU3HAUEHA JIEp)KaBa, SKa BiJ CBOrO IMEHI BHJA€ HOPMATHUBHI JOKYMEHTH Ta BU3HAYae
IIPaBOBI 3acajy 3/1MCHEHHS JEp/KaBHOIO PETYNIOBaHHS PUHKY LIHHUX HAIepiB 1 KOHTPOJIIO 32
BUIIYCKOM 1 OOIrOM I[IHHUX ©amepiB Ta ix mnoxigHux. Ha puHKy IiHHUX mnanepis ii
NPEICTABIAIOTh, TaKi OpraHu IyOsiuHOi aamiHicTpamii sk Komicis 3 MmMiHHUX TanepiB Ta
¢onmoBoro puHKy, MiHicTrepctBo (QiHaHCciB Ykpainu, HarionanpHuii OaHk YKpaiHu,
MinicrepcTBO eKOHOMIKM YKpainu, DOH] Iep)KaBHOIO MaiiHa, AHTUMOHOIOJLHUNM KOMITET, a
TaKoX MiceBi opranu Biaau [5, c¢. 231]. 3rigHo 3 yactuHoro nepmoo cr. 48 na HKUIIDOP
MOKJIAZIEHO OOOB 30K [Ep)KaBHOI'O pEryJIOBaHHS PUHKY LIHHUX MamnepiB. [HII 1epkaBHI
OpraHu 3J1HCHIOIOTh KOHTPOJIb 32 IISUIbHICTIO YYaCHUKIB PUHKY L[IHHUX IaNepiB y MeKax CBOiX
MOBHOBa)XCHb, BU3HAYEHUX YHHHUM 3aKOHOJJaBCTBOM.

Binnosigno no ct. 3 3akony Ykpainu «lIpo nepxaBHe peryiiOBaHHS PUHKY LIHHUX
namnepiB B Ykpaini» Big 30 xoBTHA 1996 p., nepkaBHE peryJrOBaHHS PUHKY I[IHHUX IarepiB
3MIMCHIOETHCS Y Taki opmi sk BUIaya JIEeH31d Ha 3aiiicHeHHsT mpodeciitHol AissIbHOCT1 Ha
PUHKY I[IHHUX IaIepiB Ta 3a0e3Me4eHHs] KOHTPOIo 3a Takorw JisibHicTio. CT. 35 [lonoxeHHs
«[Ipo HalioHaJIbHY KOMICIIO 3 LIIHHUX MarnepiB Ta GoHJ0BOro puHKY» Bix 23 nucronana 2011 p.
3a Nel063/2011aeranizye HopMmy 3akoHy, 3a3Hauyatoud, mo HKIIIDPP y BcraHoBieHoMy Hero
MOpSAKY BHIAE, TepeodopMITIoe, 3ymuHsE Aif0 abo aHymoe JimeH3ii Ha MpOBaJKCHHS
npodeciiiHol AiSTBHOCTI HA PHHKY LIHHUX TMarepiB Ta BUAA€ NyOIiKaTh 1 KOMil TAKUX JIIeH31H .

Jlinensii, BianoBigHO A0 3akoHy Ykpainu «IIpo gep’kaBHe peryaroBaHHS PUHKY I[IHHUX
namnepiB B YKpaiHi», BUJAIOThCS Ha 3A1MCHEHHS TaKUX BUIIB MPoQeciiiHOl AisIbHOCTI Ha PUHKY
LIHHUX TamnepiB K OpokepcbKa, MUepChbKa MiSIbHICTh, aHIEPAUTUHT, KIIPUHT, NISJIBHICTH 3
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opraizaiii Toprieii Ha (OHIOBOMY PUHKY, JEMO3UTApHA JIsUIBHICTh JAEMO3UTAPHOI YCTaHOBH,
JISUIBHICTB 3 YIPABJIIHHA 1MOTEYHUM HOKPUTTAM Toulo (cT. 4 IIpodeciiina AisUIbHICT HA PUHKY
LIHHKUX TanepiB, IO MiAJISArae JIeH3yBAHHIO).

3 aHamizy Ha3BaHUX cCTaTell HAIlOHAJBbHOIO 3aKOHOJABCTBA, L0 pEryioe chepy
(YHKIIOHYBAaHHS PUHKY I[IHHUX TalepiB, BUIUIMBAE, IO TLIbKH YYaCHUK (POHJIOBOTO PUHKY,
SKUI OTpUMAaB JILEH31I0 Ha MPOBaJKeHHS MpodeciiiHol AisapbHOCTI € cy0’€KTOM 311 CHEHOTro
MIPaBONOPYIIEHHs. 3aKOHOAABYMMH 1 MiJ3aKOHHUMH aKTaMH HE BCTAHOBJICHO TEPMiHY BHIaui
JineHs3ii micas mojxadi ychoro KoMiulekcy nokymeHTiB Ha posrisin HKHIIOP. Tomy, He
OTPUMAaHHsSI BYAaCHO BIJMOBIAHOI JIIEH31l 3 BHHM JAEPXKABHOIO pEryjisTopa, Moxe OyTu
MIJICTaBOIO JUI1 BUHUKHEHHS aIMiHICTPaTHBHOIO cropy y cdepi QpyHKIiOHYBaHHS (OHIOBOrO
puHKy Ykpainu. CynoBo-aJMiHICTpaTHBHA IpakTHKa YKpaiHW, LIONpaBla, MOKHU IO HE MAae€
II030BIB 3 TaKO00 (padyIioro, 5K 1 BIANOBIIHOIO 1OCBIY BUPILIEHHS MOI10HUX CHOPIB.

[IpoTre HasBHOIO € 1HIIA NMpPaKTHKA, sIKa CTOCyeTbcs aHyaoBaHHA BugaHux HKIIIDP
minensiit. Tak, 19 xoBTHs 2018 p. okpykHU# agmiHicTpaTUBHUHN cya micta KueBa po3risHyB y
HOPSIIKY THCbMOBOTO IPOBAKEHHSA aJMIHICTpaTHBHY CIpaBy 3a M030BOM ToBapucTBa 3
o0MexeHoro BiamoimajipHicTiO PoHmoBa kommaHig «JliBamig» nmo HamioHampHOI KOMicii 3
[IHHKUX NanepiB Ta (GOHIOBOr0 PHHKY PO BU3HAHHS MIPOTUIIPABHOIO Ta CKACYyBaHHS MOCTAaHOBU
PO 1030aBJIEHHS HA3BAaHOT O TOBAPU CTBA JIIEH311 HA 3aiHATTS BIAMOBITHOTO BUY AiSUIBHOCTI.

[lincTaBoro agMIHICTPAaTUBHO-IIPABOBOrO CIIOPY CTaB IOPUAMYHUN (aKT HEMPaBOMIPHOIO,
Ha IyMKy Tmo3uBava, anymoBaHHs HKIII®P oapa3dy npBox JineH3iii Ha 3alHATTS
rOCIOAapPChKOI0 MISUTBHICTIO, IO CYNEPEYUTh KOHCTUTYIIHHUM HOpMaM Ipo 3a00poHY ABIYi
OpUTATATH 10 IOPUIMYHOI BIiANOBIZANBHOCTI 3a ogHe W Te X came mopyuieHHs. [lo3uBau
MOTHBYBAB CBOIO MPABOBY IMO3UIIIO THM, IO BiAMOBiNaY (PaKTHYHO 3aCTOCYBAB /10 HHOTO JBi
CaHKIIi1, aHYJIFOBABIIIH 32 OJIHE MOPYILICHHS ABi JineH3ii [6].

3 MeTol MPUIMHEHHS [paBONOpYyLIeHb Ha pUHKY HiHHUX mnanepis, HKUIIOP,
BIAMOBIIHO 10 MYHKTYy 64 c1. 6 Yka3y IIpesuaenrta «IIpo HalioHaJIbHY KOMICiFO 3 I[IHHHUX
namnepiB Ta (oHIOBOro puHKY» Bim 23 mmctomama 2011 p., 3acTtocoBye (mo mpodeciitHmx
y4acHUKIB (OHIOBOTO PHHKY Ta EMITEHTIB; A0 MOCAIOBUX OCi0 mpodeciiiHuX y4aCHUKIB
(OHIOBOrO PUHKY Ta IMOCAJAOBUX OCI0O EMITEHTIB; N0 IHIIUX IOPUANYHUX OCi0, SIKIi HE €
npodeciiHuMU ydacHUKaMU (POHJOBOIO PUHKY) I Takuil BUJ IOPUAMYHOI BiANOBINAJIbHOCTI 5K
¢binancoBi caHkIil y Burisii mrpady [3].

Binrak, iHmIMM 3pa3koM aJMIHICTPaTUBHO-IIPABOBOIO CHOPY CTaB pO3rJIsA] CIpaBU B
anemsiuiiHoMy cyai micta Kuesa 23 Gepesns 2017 p., ne #oro I0pHUANYHOIO MiJICTABOIO CTAJO
He3aKoHHE, 3a Bepcielo mno3uBada ([lyOmiune akmioHepHe ToBapuctBo «®PoHmoBa Oipxa
«IlepcriekTrBaY), HAKJIaIEHHS aJIMIHICTPaTUBHOTO IITpady y po3mMipi 5 THC. TPH., BIAIOBIIHO A0
nocranoBu HKIIIDP «lIpo HakmageHHS CaHKII 3a TPaBOMOPYIICHHS Ha PUHKY IIHHUX
narnepiB» Big 07 sxkoBTHa 2015 p. Ne370-I[A-YII-®B, 3a momaHHs HE B MOBHOMY O00Cs3i
1HpopMalil PO CTPYKTYPY BJIACHOCTI 3 BU3HAYEHHSAM BCIX 0CI0, SIKI MAalOTh ICTOTHY y4acTb y
HBOMY, KiHIIeBUX OeHediriapis [7].

Hactynnuil npuknan BIZHOCUTBCSA 10 (akTy JEriTUMalii CTOpPIH CIOpY, IO BKa3zye Ha
MOKJIMBICTh OyTH Cy0’€KTOM cropy. BiamoBigHO 10 YMHHOTO 3aKOHOIABCTBA, MpaBaMU Ta
000B’sI3KaMH B aJIMiHICTpPAaTUBHOMY TIPOIIECI BOJIOAIIOTH SIK TPOMAJITHH YKpaiHu, TaK 1 iHO3eMIIi
Ta ocobm Oe3 rpomansHcTBa. CJIOBOM, YyYaCHHKOM aJIMIHICTPAaTHBHOrO cropy y cdepi
(GyHKIIOHYBaHHS (OHIOBOIO PUHKY MOXYTh OyTH OCOOH, fIKi BOJOAIIOTH MPOLECYaIbHOIO
[IPaBO3JIATHICTIO Ta [1€3JaTHICTIO, a TIEpeAyMOBOIO MalTh OyTH HasBHI (aKTH Mpo
MiJBIOMYICTh CHOPY, BIACYTHICTh Y INPOBAJKEHHI YW BUHECEHOTO PILIEHHA MDK THMHU X
CTOpOHAMH, MPO TOW camuil mpeameT 1 Ti cami miacraBu. TakuMm 4uHOM, (DakTH Jeritumartii
BHU3HAYalOTh MpPOIleCyaJibHy MpPaBO3JaTHICTh 1 Ji€3aTHICTH IHIIIaTOpa CIOpY, BKa3ylOTh Ha
3B’ 130K MK BUMOI'aMH I103MBaya Ta 000B’I3KaMH BilIOBigaya.

Jlo ui€i rpynu BigHECEeMO TakKi MiACTaBU aJMIHICTPATUBHOTO CIIOPY, 3 HACTAHHAM SIKUX
Cy0’€KT Ma€e MOXJIHUBICTh CTaTH YYaCHUKOM KOHKPETHOIO CIIOpY, HANpHUKIaA, Y BHUIAAKaX
TpynoBux crnopis 3 HKLII®P, ne cTopoHOI0 BUCTYNalOTh 0COOM, MpaBa SIKUX, HA IXHIO JYMKY,
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MOPYIIICHI JEP)KaBHUM PEryasaTopoM. MoBa ¥ije BHUKIIOYHO MPO IMpaliBHUKIB a00 KOJMIIHIX
npaniBankis HKIIIO.

I, HapewmTi, OCTaHHIO TpyNy MOPUAUYHUX (AKTIB, IO BBAXKAKOTHCI OPUIUYHOIO
IiJICTaBOIO MIPABOBOI0 cHopy y cepl (yHKIIOHYBaHHS (OHIOBOrO PUHKY YKpaiHH, € (pakTu
MPUBOAY A0 BUMOTH.

dakTd NPUBOAY IO BUMOTH € JPYrOpsIHMMH 1, Ha AyMKy pgociigauka b. Kapacs,
BiZIrparoTh (hopMasibHY POJIb Y BUHUKHEHHI TPABOBOTO criopy [8, c. 64].

Jo wiei rpynmu BapTo BigHecTH il abo Oe3MisUTbHICTP YMHOBHHKIB, 5IKi, HAa JYMKY
Mo3MBava, MOPYIIYIOTh MOr0 TMpaBa, CBOOOAW Ta 3aKOHHI iHTepecH. Mik TUM, HOPHINYHUMH
(akTamMu IPUBOAY IO BUMOTH MOXYTh CIYT'YBaTH ¥ 1HIII OOCTaBHHM, B TOMY YHCII1 IPOTAIMHU B
3aKOHOJIAaBCTBI UM NPABOBI KOJi31i, ICHYBaHHS SIKUX 3YMOBJIEHO HEY3TOJKEHICTIO IMIJ3aKOHHUX
aKTIB 3 MUTaHb AISUIBHOCTI YYaCHUKIB PUHKY LIHHUX namnepis, Bunanux HKUII®P (nanpuknan,
«[lonoxennst npo GyHKLUIOHYBaHHS (OHIOBUX O1pk»; «Il0JI0’KEHHS PO BCTAHOBJIEHHS O3HAK
(bIKTHBHOCTI €MITEHTIB I[IHHUX IanepiB Ta BKIIOYEHHS TaKUX €MITEHTIB 10 CHHCKY €MITEHTIB,
0 MalOTh O3HAKW (DIKTUBHOCTI» TOIIO), 3 3aKOHOJABUYMMH aKTaMH, IO PETYyJIOITh chepy
(OHIOBOTO PHHKY.

BucnoBku. OTxe, 3 OryIsly Ha BUCIIOBJIEHE, a TAKOX, KEPYIOUUCh 3100yTKaMu Teopii
aJMIHICTPaTUBHOIO IIpaBa 1 MPAKTUKOI AISJIbHOCTI aJMIHICTPaTUBHUX CYIIB YKpaiHH, XO04eMO
3alpoIlOHYBAaTH aBTOPCHKE BHU3HAUEHHS MOHATTIO aJMIHICTPATUBHO-IIPABOBOIO CHOpY y chepi
¢byHKIioHyBaHHS ()OHIOBOTO PUHKY YKpaiHU, MiJl SKUM PO3YMIEMO IOPUAUYHY CYHEPEUKY, L0
BUHHMKAE Y 3B’S3KY 3 OCKAP)KECHHSM (i3WYHOI ab0 IOPUIUYHOI OCOOOK pillleHb, i YU
oesmisibHOCTI  HamionaneHoi Kowmicii 3 1iHHMX mamepiB Ta (GOHIOBOIO PUHKY  SIK
YIOBHOBR)XEHOT'O JIEP)KaBOI0 Cy0’€KTa BIIAJHUX MMOBHOBAXKEHb, HOTO IMOCAIOBUX UM CITYKOOBUX
ocib.
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YK 340.114
MMPABOYTBOPEHHSI B CYUACHIN YKPATHI: KOMYHIKATUBHO-
THCTUTYIIMHUIN BUMIP
HMigua T.O., I1OKTOp IOpUIUYHUX HAYK, JOIEHT, JOIEHT Kadeapu Teopii mpaBa Ta
JepXKaBH OPUAMYHOTO (akynpTeTy KuiBChbKOro HallioOHaJbHOrO YyHIBepcuUTeTy iMeHi Tapaca
IlleBuenka

Summary. The development of law-formation is objectively predetermined and can be studied first of all in
terms of the current state of law-formation. Such a study will give an opportunity to analyze law-formation from the
perspective of its temporal aspects, which, on the one hand, predetermine its features in modern conditions, and on
the other, determine the potential prospects for the development of the law-formation, allow to simulate the
formation of law in the future, to isolate and justify possible ways its improvement. The study of the phenomenon of
the law-formation as a phenomenon characterized by the current state of its development, reflects the specificity of
the origin of law, on the one hand, within the legal sphere of life of society as the identification of communicative-
legal relations between its subjects, and on the other - within the political - legal organization of society, which
accumulates in itself the institutional patterns of the law-formation within the limits of the corresponding forms of
expression, implementation, protection, protection and guarantee. Therefore, it is important to further analyze the
formation of the right to implement through the prism of its communicative-legal content and institutional
identification within the state-organized Ukrainian society.

The analysis of scientific opinions on the problems of the current state of law-formation, including the law-
formation in Ukraine, proves that they are predominantly scattered in character and are presented in the form of
separate ideas reflecting the author's position of scientists. | consider it appropriate to describe the current state of
law-formation in Ukraine by analyzing and generalizing its advantages and disadvantages. Such an analysis and
synthesis will be carried out in accordance with the constituents of the current state of the law-formation in
Ukraine, which combine the aspects of the communicative and legal conditionality of the law-formation and its
institutional identification. It is expedient to distinguish between such components:

—  the current state of the objective conditionality of the law-formation in Ukraine, that is, the real mode,
the situation characterizing the conformity of the formation of the right to objective economic, socio-political, moral
and other social needs in the legal regulation of social relations;

— the current state of legal and technical formalization (consolidation) of law in Ukraine, that is, the
existing regime, the situation characterizing the conformity of the formation of the right to legal and technical rules,
techniques, methods and means of granting the right of a formally determined, legally fixed character;

— the current state of socialization of law in Ukraine, that is, the existing regime, situation,
characterizing the prevalence of legal rules on the behavior of subjects of law, the occurrence of possible, desirable
or necessary legal consequences in the life of society.

AKTyanbHICTh TeMH. AKTYaJlbHICTh HayKOBOT'O Mi3HAHHS 3aKOHOMIPHOCTEH Cy4acHOTo
CTaHy PO3BHUTKY MPaBOYTBOPEHHS MiATBEPIKY€ETHCS OCOOIUBOCTSIMHU CAMOT0O SIBHIA «YTBOPEHHS
IIpaBay, 110 € CKJIAJOBUM €JIEMEHTOM IIPaBOBOI PEAIbHOCTI, 3aJIE)KUTh B1Jl PO3BUTKY CYCH1IbCTBA
1 BINIUBA€E HA HHOT'O, & OTXKE, PO3BUBAETHCS I11]] BIUIMBOM PI3HOMAHITHUX (PAaKTOPIB CYCIUIBHOTO
KUTTSA, HaOyBalO4M HOBHMX XapaKTEPUCTUK. PO3BUTOK IpaBOYTBOPEHHS € 00’ €KTUBHO
3yMOBJICHUM 1 MOXe OyTH JOCIIIPKeHUH HacamIiepe]] 3 TOUKU 30py Cy4acHOro CTaHy YyTBOPEHHs
npasa. Take qOCHIKEHHS JacTh MOXKJIMBICTh IPOAHAJi3yBaTH MPABOYTBOPEHHS ITiJl KYyTOM 30py
floro TemMnopajabHUX acleKTiB, 110, 3 OJHOr0 OOKY, 3yMOBJIIOIOTh HOr0 0COOIMBOCTI B Cy4acHUX
YMOBaX, a 3 IHIIOI'0 — BU3HAYAIOTh MTOTEHI1M{HI IEePCIIEKTUBU PO3BUTKY YTBOPEHHS IpaBa, Jal0Th
3MOT'y 3MOJIEJIIOBATH YTBOPEHHS IIpaBa B Mall0yTHbOMY, BUOKPEMUTH 1 OOTPYHTYBaTH MOXKJIMBI
UUIAXU Horo yaockoHaneHHs. JlocmikeHHs (EHOMEHY yTBOpPEHHS IpaBa SK SBHUIIA, IO
XapaKTePU3y€EThCSl Cy4aCHUM CTaHOM CBOI'O PO3BHUTKY, BimoOpaxkae cnenudiky MOXOJKEHHS
mmpaBa, 3 OJIHOr0 OOKYy, B MEXaxX MpaBoBOi cepu KUTTEMISUIBHOCTI COLIIyMY SIK BUSBJICHHS
KOMYHIKaTHBHO-IIPABOBHMX 3B’S3KIiB MK HOro Cy0’€KTaMHu, a 3 iHIIONO — B MEXaxX IOJITHKO-
MPaBOBOi Opraxizaiii coliymy, 0 aKyMyJIIO€ B cO01 IHCTUTYIIIHI 3aKOHOMIPHOCTI YTBOpPEHHS
IpaBa B MeXax BIAMOBIAHUX (OpM BUpaKEeHHS, peali3allii, OXOpOHH, 3aXUCTy Ta TapaHTYBAaHHSL.
ToMy BaxJIMBO TMOAANBIIMKA aHaN3 YTBOPEHHS INpaBa 3IMCHUTH Kpi3b MNpPU3MY HOro
KOMYHIKATMBHO-TIPABOBOT'O 3MICTy Ta IHCTHTYIITHOTO BHSBIICGHHS B MeEXaxX JepKaBHO
OpraHi30BaHOTO YKpPAiHCHKOTO CYCHUIbCTBA. 3a3HAYCHWM OOMEXYETbCS BHUBYCHHS MpoOieM i
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IEePCIEeKTUB PO3BUTKY YTBOPEHHs IpaBa K SBUIIA, 10 (YHKIIOHYE B MEXaX KOHKPETHOI'O
JIepKAaBHO-OPraHi30BaHOT O CYCIJILCTBA.

Merta Ta 3aBaanHsa. OTxe, B MeXax I1i€e] HAyKoBOi poOOTH Ba)JIMBO MPOAHAII3yBaTH Ta
y3arajJbHUTH ICHYIOYl OCOOJIMBOCTI yTBOpPEHHs IpaBa B CydyacHi VYkpaini, 110
XapaKTepU3yBaTUMYyTh CyYaCHHUM €Tall WOro po3BHTKY. [ JOCATHEHHS OKPECIEHOT METH CJIij
BHOKPEMHUTH Ta BUKOHATH TaKi 3aBIaHHS: 3IIMCHUTH aHAII3 Ta Yy3arajJlbHUTH HasBHI B
IOPUINYHINA HayIlll HAYKOBI MOTJISAM BYCHUX IIOAO MPOOJIIEMAaTUKH CYYacHOTO CTaHy YTBOPEHHS
npaBa. Takuil aHami3 1 y3arajJbHEHHS MalOTh CTOCYBAaTHCh K 3arajbHOrO CTaHy PO3BUTKY
YTBOPEHHS ITpaBa HE3aJEeKHO BiJl HOro HAJIEXKHOCTI 10 KOHKPETHOrO JepKaBHO OPraHi30BaHOTO
CYCHiJIbCTBA, TaK 1 OCOOJIMBOCTEH Cy4yaCHOr0 CTaHy MpPaBOYTBOPEHHS B YKpaiHi; aKIEHTYyBaTH
yBary Ha rnepeBarax KOMyHIKaTUBHO-THCTUTYIL[IITHOTO METOAOJIOTTYHOIO MIAXOAY AJI BUSBJICHHS
Ta aHaJII3y Cy4acHOI'0 CTaHY PO3BUTKY YTBOPEHHs I1paBa B YKpaiHi.

OcHoBHa yactuHa. Haromocumo, mo B CyyacHIN IOpUAMYHIA Haylll JOCHIKyBaHa
mpobyieMa aHaJi3yeTbCs JOCHUTh HEOJHO3HAYHO, IO TMOSCHIOETHCS 3HAYHOI JHUCKYCIHHICTIO
KaTeropiaJibHOr0 PO3yMiHHS NPaBOYTBOPEHHS; CYTTE€BOIO aKTUBI3alll€l0 YTBOPEHHs IIpaBa, ILI0
BiIOYBAETHCS MijJ BIJIMBOM IMOTPEO CYy4acCHOTO CTaHy CYCHUIBHHUX BiIHOCHH; HEBU3HAYCHICTIO
MEPCIEeKTUB YTBOPEHHS MpaBa, LIO0 3YMOBIEHO BIACYTHICTIO €IUHOTO JOKTPHHAJIBHOTO
KOHIIENITYaJbHOTO TAyMadyeHHS YTBOPEHHS IpaBa. AHali3 HayKOBHX MOIIIAIB 3aCBiAUye€, IO
OUTBLIICTh YYEHMX J0 XapaKTEPUCTUKH CYy4aCHOr'O CTaHy YTBOPEHHS IpaBa MIAXOIATh 3 TOUYKHU
30py HOro 3ajIeXHOCTI Bil PO3BUTKY CyCHUIbCcTBAa. TOMY CydacHMHl CTaH NpaBOYTBOPEHHS
OB’ SI3y€ThCS 3 0COOJIMBOCTAMU PO30Y/I0OBU CYCIHIJIbCTBA, 10 XapaKTEPU3Y€EThCs SIK IepeBaramu,
TaK 1 BIANOBIAHMMH HeNOJNIKaMu Ipolecy yTBopeHHs mpaBa. Ha nymky E. B. bormauepu,
YTBOPEHHS IpaBa € TaKuM, L0 BIAMNOBIJAE 00’ €KTUBHO C(HOPMOBAHUM CYCHIUIBHUM BiJHOCHHAM.
CycninbcTBO — SIBUIE JUHAMIYHE, K€ MOCTIHHO 3MIHIOETHCS, 3MIHIOIOTHCS M pealiii Ta yMOBU
CYCHIJIbHOI'O JKUTTS, B SIKMX ITOBMHHA JISATH [IpaBOBa HOpMA, a 11€ 1 MPU3BOJUTH 10 00’ €KTUBHOI
HeOOXiHOCTI 3MiHH, JOTIOBHEHHS a00 CKaCyBaHHsS HOPM IpaBa, TOOTO BiIOYBAEThCS caM MpoIec
yTBOpeHHs mpaBa [l, c. 3-4]. 3a3HadeHe 103BOJIsi€ 3pOOUTH BUCHOBOK IMPO 3MIHHICTH came
KOMYHIKaTUBHMX 3B’3KiB MDK CyO’€KTaMH COLiyMy, LI0 3yMOBIIOIOTH 1 B IOJAJBIIOMY
CTaHOBJIATH 3MICT 3MiH YCEPEIHHI CaMOro CYCIiJbCTBA, BIAMOBIAHO, BU3HAYAIOTh 3MIHU 1 B
YTBOpEHHI NpaBa. ToMy 1 BIANOBiIb HA MUTAHHS PO CTaH, MPOOJIEMH 1 TEPCIIEKTHBH YTBOPEHHS
mpaBa CJiJi BUBYATH Kpi3b MPHU3MYy 3MiH KOMYHIKaTHBHO-IHCTHTYIIHHOro Xxapakrtepy. Jleski
BITYM3HSHI BUYEHI PO3KPUBAIOTH OCOOJMBOCTI CYy4aCHOTO MPaBOYTBOPEHHS 3 TOUKH 30py HOro
IHCTPYMEHTAJIBHOTO MPU3HAYECHHS Ta €(PEeKTHUBHOCTI (YHKIIOHYBaHHS. Y pe3yNbTaTi CydacHHH
CTaH PO3BUTKY YTBOPEHHS IpaBa MOXKHA YSBUTH SK KOMIUIEKC pi3HHX (opM 1 cmocoOiB
BUHUKHEHHS 1 OyTTs IpaBa, Oro ynopsaKyBaHHs 1 pO3BUTKY, a TAKOX K pPe3yJIbTaTUBHICTh 1X
(YHKIIOHYBaHHS, CTaH YIOPSJKOBAaHOCTI TMpaBa Ta MWOro Ji€BOCTi. 3i CBOro OOKYy
JI. M. lllecronanoBa Tak caMoO XapaKTepU3ye CyYaCHMH CTaH YTBOPEHHs IpaBa Kpi3b IpPU3MY
MOE€JHAHHS COLIAJILHOTO 1 (JOpMaslbHO IOPUAMYHOIO B YTBOPEHHI IpaBa, BKAa3ylOUW Ha Te, IO
3a3Ha4y€Hl acHeKTH HE JMIIEe BHU3HAYAIOTh BUHUKHEHHSA 1 OyTTA mpaBa, a ¥ 3yMOBIIOIOTH
MONaJbIIMK PO3BUTOK TMpaBa, WOro eQekTuBHICTH 1 mieBicth [2, c. 105-106], omxke, i
JOCIIIPKEHHST TEOPETUKO-TIPAaBOBUX 1 MPUKIIAJHUX ACHEKTIB Cy4aCHOro CTaHy yTBOPEHHS IpaBa
Ma€ OXOIMHUTH B COO1, B TOMY YHCJIi, i MUTAHHS MEPCIIEKTUB HOT0 PO3BUTKY Ta €(hDEKTUBHOCTI.

JlocuTh TONIMPEHUMMHM B IOPUIUYHIA Haylll € TOINISaAd BYCHHUX, SKI KPUTHYHO
PO3KpHUBAaIOTh MPOOJEMH CY4acHOTO YTBOPEHHS IIpaBa LUIIXOM BHOKPEMJIEHHS Ta
XapaKTePUCTUKHU HENOJIKIB Cy4yaCHOro NpaBOyTBOpPEHHA. l[lepeBa)kHO HEMONIKHM Cy4acHOTo
YIBOPEHHsSI IpaBa BHUOKPEMIIIOIOTHCS 1 aHANI3yIOThCSl ONOCEPEIKOBAHO, IUIIXOM aHali3y
HasBHUX TMpoOOJIeM TMPaBOBOTO  PEryJIOBaHHS, HEJOCKOHANOCTI  3aKOHOAaBuoi  0Oasw,
Hee(eKTUBHOCTI ISUTBHOCTI CYO’ €KTIB MpPaBOTBOPYOCTI, MOTaHOi opraHizamii IisSIpHOCTI Ta
(GyHKIIIOHYBaHHSI Jep)KaBH, OpraHiB Jep:KaBHOI BJIAAW, IX B3aeMOMil 13 HeIEpKaBHUMHU
cy0’ekTamu Tomo. Hemomiku cydyacHOro MpaBOYTBOPEHHS BHSIBJISIIOTHCS y HEMOCHIIOBHOCTI
PO3BUTKY CYCHUIBHUX BiAHOCHH, IO MPHU3BOAUTH A0 HEMOCIIAOBHOCTI PO3BUTKY MpaBa, Horo
3acTapijiocTi a00 HEBUIIPABIAHO BHIIEPEKAIOUOTO XapakTepy pPo3BUTKY [3, c. 22-23; 4, c. 35-
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37; 5, c.44-45; 6, c. 7-8]; mocuiaeHHI KOH(MJIIKTHOCTI IHTEPECIB y CYCHUIbCTBI, IO 3HAYHO
YCKJIaTHIOE MOKJIMBICTh BHHANICHHS e(pEeKTHBHOT Moieni BIUIMBY mpaBa [7, ¢. 15-16], ockinbku
IHTEpEeCH B CYCIUIBCTBI Jenani O0iiblne Ha0yBalOTh PI3HOIIAHOBOTO, TOACKYIA CYNEPEWIUBOTO
xapaktepy [8, c.100-103]; BimcyTHOCTI €(pEKTUBHHX MEXaHI3MIB CBOEYACHOI'O Ta TOBHOTO
BHSBJICHHS 00 €KTHMBHOI HEOOXIJHOCTI YTBOPEHHS IpaBa, IO MPU3BOAUTH JO HEBIANOBIIHOCTI
yIBOPEHOr0 IpaBa OO0 ’€KTHBHUM ImOoTpedaM pO3BUTKY cycmiabcTBa [9, c¢. 321-323];
HenpodeciiiHOCcTI Cy0’€KTIB TBOpEHHS MpaBa, pE3ylbTaTOM 4YOro € HesKicHe ¢opMaibHe
3aKpiMJICHHS HOpPM TIpaBa, [0 B TOMAJBIIOMY TPU3BOIUTH 10 BHUCOKOI 3MiHIOBAHOCTI
3akoHonaByoi 6asu [10, c. 4-5]; HemodiKax MpaBO3aCTOCYBAaHHS, 1110 HIBEIIOIOTH BUCOKY SKiCTbh
(opmanizoBaHOro Mpasa y 3B 3Ky 3 HOTr0 HEHAJIEKHUM 3aCTOCYBaHHSAM, TUM CAMHUM HE TOBHOIO
MIpOIO JTOCATAEThCS MO3UTHBHUM edekT mpaBoyTBopeHHs [11, c. 12-13]; HasBHOCTI 3HAa4YHOI
KIJIBKOCTI HENOJIIKIB IOPUAMKO-TEXHIYHOTO XapakTepy O(GOpPMIICHHS MPaBOTBOPYMX akTiB [12,
c. 289-290] Tomo.

Boanowac y ropuanyHiii HayIli 0OOTpyHTOBaHO Pi3HOMAaHITHI i/1ei BYUSHUX 100 HETOJIKIB
YIBOPEHHs TMpaBa, SKi MalOTh aBTOPCHKHM XapakTep Ta BiJOOpa)KaloTh OKpeMi acleKTd
YTBOPEHHs IpaBa, SKi AECTPYKTHUBHO BIIMBAIOTh Ha L€ Mpolec, HECYyTh B cOO1 MOTEHIIIHY
3arpo3y skocti mnpaa. llikaBumu € BucHoBku O. 0. Kaminina, skuii po3KpuBaEe HEIOTIKH
CYy4aCHOTO CTaHy YTBOPEHHS IpaBa 3 TOYKH 30py MOro cy0’ €KTHBHOI 3yMOBJICHOCTI. Buenuit
HaroJIolIye, MmO KpU3a YTBOPEHHS IpaBa BUSBIAETHCS Yy BIAMOBIMHUX AedeKTaxX, TAaKUX SK:
TOMUJIKH 3 OOKY 3aKOHO/ABIIS B MPOIIEC MPAaBOTBOPEHHS. 3aJI€KHO Bl MPUYNHN BUHUKHEHHS 1X
MOXKHa KJiIacu(iKyBaTH SK MOMIJIKH: 3MICTy LIHHOCTEH; OIlIHKH MOXXJHUBOCTEH; IOPHINYHOI
TEXHIKHW; 3JIOBXKMBAaHHs 3aKOHOJABIIEM BJAJHUMHU MOBHOBakeHHsMu [13, c. 18]. Okpim Toro,
MOTJIMOII0OE KPU3y YTBOPEHHSI TMpaBa 3araJlLHUi CTaH IMPAaBOBOI CBIIOMOCTI B CYCIUIBCTBI,
OB’ sI3aHUH 13 BIZICYTHICTIO IIIHHICHOI €IHOCTI B OCHOBaX YTBOPEHHS IIPaBa, Ikl € BU3HAYAJIbHOIO
CHJIOIO B IIpoIiecax MpaBOTBOPEHHs. Y CYCHUIbCTBI TaHY€ KOH(POPMICTChKE CTAaBJICHHS J10 IIpaBa,
piBeHb MPABOBOTO HITUI3MYy IMiJBHINCHUHA, IO BKpall YCKJAQJHIOE aJIeKBAaTHICTh ITPOIECIB
MPaBOYTBOPEHHS, 3BOJSYH IIi MPOLIECH J0 CyO €KTUBHOI BOJI MOMITUYHOI Ta (X04a i MEHIIO
Mipoto) exkoHoMmiuHoi emitu [14, c.23-24]. E. B. bormanepa npuxoauTh J0 BHUCHOBKY, IO
CY4acCHMM eTan YTBOPEHHs IpaBa 3yMOBJIEHUH ICHYIOUMMHM TpaHc(hOopMalisMHU MaTepialbHUX
JDKepell MPaBOYyTBOPEHHS sIK 0araTopiBHEBOI cUCTeMH (DaKTOPIB CyCHiJILHOTO KUTTS, 110 MalOTh
0COOJIMBOCTI CBOT'O BHPa)XCHHS Ha KOHKPETHOMY €Tami iCTOPUYHOTO PO3BUTKY JEpiKaBH Ta
cycmisibcTBa. HaitOinpIn BINIMBOBUMH 3 HUX HA CHOTOJHI € COIiaJIbHA COJIIAPHICTh, MOUIYK SKOi
JI03BOJIIE  BCTAHOBUTH OCOOJIMBOCTI TpaHcdopmamii mpaBa, BpaxyBaHHS pPi3HOMaHITHHX
iHTepeciB cy0’€KTIB COLiyMY, a TAKOXK MMO/I0JIaHHs HassBHUX KOHdurikTiB [1, c. 87].

Haii6inpin Bgano ta oOrpyHTOBaHO 10 MPOOJIEMH Cy4YaCHOTO CTaHy PO3BUTKY YTBOpPEHHS
npaBa minxoauTth A. A. CokosnoBa. He3Bakarounm Ha Te, IIO BYEHA PO3KPHUBAE OCOOJIMBOCTI
CY4aCHOr0 CTaHy PpO3BHUTKY YTBOpPEHHs MpaBa Ha mnpukiaai PecmyGmiku binopycs, mpote
OUTBLIICTh OOIPYHTOBAHMX IOJIO’KEHb XapaKTEpHI1 M 111 CydacHOro yTBOPEHHS IIpaBa B YKpaiHi.
Buena xapakTepusye craH pO3BUTKY YTBOPEHHs IIpaBa 3 TOYKU 30py HasBHOCTI «I1O3UTUBHUX 1
HEraTUBHUX TeHAEHI» [15, c. 727]. Lle mano MOXIMBICTh BUCHIN HE JIHIIE 1X BUOKPEMUTH, a U
Hajatu ix xapakTtepucTuky. Cepen mo3uTuBHHX TeHAeHIi A. A. CokoioBa BHOKpeMHUIA:
BHUCOKUW CTYMIiHb PO3BUTKY KOJU(DikaIliiiHOi poOOTH, pallioHaJIbHE IPABOBE Ta OpraHi3aliiHe
3a0e3IeYeH s 3aKOHOAAaBY01 1 MiI3aKOHHOI AIsJIbHOCTI. BOAHOYAC HETATUBHUMU TEHIAECHIIIAMU €:
BIICYyTHICTh Y3TOJDKEHOCTI B CHCTEMI 3aKOHOJABCTBA; IMOPYIICHHS 1€papxii HOPMATHBHO-
[IPaBOBUX aKTiB; HEJAOCTaTHIM piBeHb €(PEeKTUBHOCTI MEXaHi3My iX 3a0e3NedeHHs Ta peajizallii;
BIJICYTHICTh BCECTOPOHBOI'O IMPOTHO3YBAHHS EKOHOMIYHMX, COLIAJbHUX Ta IHIIMX HACTIIKIB
NPUAHATTS HOPMATHUBHO-TIPABOBHUX aKTIB, HEJIOCTATHICTh COIIOJIOTIYHOTO JIOCIIKCHHS
e(eKTHBHOCTI 1X peaii3allii; HEJOCTaTHICTh HAYKOBOI'O Ta COIIOJIOTIYHOr0 3a0e3redeHHs
3aKOHOTBOPYOi JiSNIFHOCTI; HU3BKUU piBEHb BUKOPHUCTAHHS JEMOKPATUYHUX IHCTUTYTIB B
yTBOpeHHi mpasa [15, c. 727].

Po3BUTOK MpaBOyTBOPEHHSI — HEBI/J €MHA BIIACTUBICTh YTBOPEHHS MpaBa SIK €JIEMEHTY
MPaBOBOI CHCTEMM Ta COIiaJbHO 3yMOBJIEHOTO SBUIIA. PO3BUTOK MpaBoBOi cdepu KUTTS
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CYCIIUJIbCTBA — II€ OaraTopiBHEBUH, PI3HOIIAHOBHI Ta OaraToeTamHUM Mpoliec, 110 BimoOpaxkae
0COOJIMBUY CTaH MPABOBOTO KUTTS CyCHIJIbCTBA, IKUHA BIA3HAYAETHCS IKICHUMH, KOMILJIEKCHUMH,
HEBIJIBOPOTHUMH 1 LI1JIECOHPIMOBAaHUMHU 3MIHAMU BJIACTUBOCTEN MPAaBOBOI CUCTEMU Ta ii OKpEeMHX
eJIeMeHTIB (y TOMy 4YHCIi W yTBOpeHHs mpaBa. — [lpum. asem.) [16, c.177]. Po3BuTok — 11€
KaTeropis, 10 XapaKTepU3ye 3MIHU BJIACTHBOCTEH TOro a0 1HIIIOrO SBUINA, SKUH MPUTAMaHHHHA
CHCTEeMHHUM sIBHINAM, 3a0e3Me4ylour 3MIiHHM SIK BIACTHBOCTEH CaMUX SIBHUIL, TaK 1 CHCTEMHHX
yTBOpeHb B Iimomy [17, c.521-523], TuM camuM CHOpHsOYM 30aradyeHHIO, MOJIIIIEHHIO,
onTuMi3alii Ta yJOCKOHaJIEHHIO BiAMOBiAHOI cepu (ynkuionyBanus [18, c. 158]. 3a cBoim
3HAYCHHSIM CJIOBO «PO3BUTOK» BXXHMBAETHCS I IO3HAYCHHS KOHKPETHOTO TIIpoIecy, 3a
pe3yibTaTaMH SIKOTO BiAOYBa€ThbCsl 3MiHA SIKICHUX BJIACTUBOCTEH SBUINA, MEPEXiJ Bl OAHOTO
SKICHOro crta"y Ao iHmoro [19, c.1232]. BogHoyac cMuCIOBE 3HAUY€HHSA «PO3BUTKY» K
kareropii ¢inocodii, moB’si3aHe i3 XapaKTEPUCTHKOIO HEBIIBOPOTHUX, 3aKOHOMIPHHUX 3MiH
MartepiajJbHUX Ta 17ea’dbHUX 00 €KTIB, IO MPU3BOAHUTH O TMOSIBU HOBOIO SKICHOTO CTaHy
3a3HaueHUX 00’ekTiB. BiH 3acHOBaHuMii Ha BUHUKHEHHI, TpaHcdopmamii abo mMmo30aBieHHI
00’€KTIB BIAMOBIIHUX €JIEMEHTIB, 3B’SA3KIB MK HUMH, 1110 TPU3BOAUTH JIO MOSBU HOBUX, 3MIHH
a00 1030aBJICHHS ICHYIOUHX SKICHUX XapaKTepuCTUK 00’ exTa. OKpiM TOTO, OCKIJIBKH PO3BUTOK —
11€ KaTeropisi TAKOX 1 TEMIIOPAJIbLHOT'O XapaKTepy, MOYKHA BECTH MOBY IPO HASIBHICTb IPOMINKHHUX
CTaHIB PO3BUTKY, L0 BIJOOpa)karoTb OCOOJMBOCTI 00’€KTa Ha KOHKPETHMM MOMEHT abo
MPOMDKOK dYacy #oro po3BuTky. Tomy KaTeropis «po3BHUTOK» OpraHiuHO IIOB’si3aHa 13
KaTeropi€ro «CTaHy», 10 XapaKTepH3YEThbCS SIK OOCTaBHHH, YMOBH, B SKMX XTO-HEOYIb YW IIO-
HeOyap mepeOyBae, icHye; CUTYyallis, sKa 3yMOBJICHa IEBHUMU OOCTaBMHaMHu, ymoBaMu [19,
c. 1383].

OTxe, TOBOpSAYM TMPO CTaH PO3BUTKY JOCHI/DKYBAaHWUX SBHII, B TOMY 4YHCII |
[IPaBOyTBOpPEHHS B YKpaiHi, MAaTUMEMO Ha yBas3i, L0 CTaH PO3BUTKY BiloOpaxae abo pe3ysbTaT
PO3BUTKY, L0 BUSBIAETHCA y BIANOBIIHUX SIKICHUX OCOOJMBOCTSX 00’€KTa; a00 KOHKPETHH
YacOBUH TNPOMIKOK YU MOMEHT pO3BHTKY OO0’€KTa, IO TaK CaMO BHUSBISETHCS y HOro
BIJMOBITHUX SIKICHMX 0COOJMBOCTAX. CTaH PO3BUTKY MPOIECY MTPAaBOYTBOPEHHS 3yMOBJICHUHN HE
nuie 00’ €KTUBHUMH 3aKOHOMIPHOCTSIMH, aje i Cy0 €eKTMBHHUMH acIeKTaMH, MOB’S3aHUMH i3
BIUIMBOM Ha TMPOIEC YTBOPEHHs IpaBa CaMHX CyO’€KTIB NMpaBOyTBOpeHHS. MokHa 3poOHTH
BHCHOBOK, III0 «CTaH PO3BUTKY» IIOJO SBUIIA TPABOYTBOPEHHS XapaKTEPH3y€e YTBOPEHHS MpaBa
K pealbHUN (peHOMeH, KU MiJ BIUIMBOM 00 ’€KTUBHUX 1 Cy0 €KTUBHHUX (hakTOpiB HaOyBae,
3MiHIOE a00 IM030aBIAE€ThCA SKICHUX OCOOJMBOCTEH, THM CaMHM BIIJIMBAIOYM Ha SKICHI
0COOJIMBOCTI BCl€] CUCTEMH SIBUIL MPABOBOI PEAJbHOCTI. 3 TOUKH 30py METOJOJIOTI HaYKOBOIO
MI3HaHHS NPaBOYTBOPEHHS, HOro 3JaTHICTh J0 PO3BUTKY BM3HA4ya€ 1 HasABHICTb BIIINOBIJHUX
CTaHIB pPO3BUTKY Ha KOHKPETHHUH dYacoBUH MOMeHT. OTOX, Cy4acHUH CTaH pPO3BHUTKY
MIPaBOYTBOPEHHS B YKpaiHi:

— §o-mepue, BimoOpaxae KoJIo, 3MICT 1 XapakTep BIUIMBY YMOB 1 00CTaBUH
KUTTEAISUIBHOCTI CYCHIJIbCTBA, WOrO IMOJITHKO-IIPAaBOBOI OpraHisalii Ha YTBOPEHHS IIpaBa B
VYkpaiHi;

— TO-Apyre, € CaMOCTIHHUM acCHEeKTOM Ii3HAHHS YTBOPEHHS IpaBa, L0 BigoOpaxae
SIKICHI OCOOJIMBOCTI YTBOpPEHHs IpaBa B YKpaiHi HA ChOTOJHI B YaCTHUHI HAOyTTsS HOBUX, 3MIHH
a00 BTpaTH 1CHYIOUHUX SIKICHUX OCOOJIMBOCTEI];

— IO-TpeTE€, BU3HAYAE JIOIUIBHICTh 3aCTOCYBaHHS KOHKPETHOI'O METOOJIOTTYHOIO
MIIXO0AY 10 aHAJII3y Ta XapaKTEPUCTHKU CYYaCHOI'0 CTaHY PO3BHTKY IPaBOYTBOPEHHS B YKpaiHi,
3aCHOBYIOYHCH Ha Mi3HABAJILHOMY ITOTEHIIiaJIi BIAMOBIIHOI'O METOAO0JIOTTYHOTO MiIXO/Y;

—  IO-4YeTBepTe, MOTEHIIHO 3yMOBIIIOE IEPCIEKTUBU PO3BUTKY YTBOPEHHS IIpaBa B
VYkpaini Ta 3akiagae OCHOBHU JJisi BUPOOJICHHS HAYKOBO OOIPYHTOBAHMX PEKOMEHJAIN MIOA0
IUISAX1B YIOCKOHAIIEHHS YTBOPEHHS TpaBa B YKpaiHi.

HaykoBe mocmijpkeHHsS TpoOJieM yTBOpEHHS MpaBa B cydacHid YkpaiHi BUMarae
Hacamrepea BUOKPEMIICHHS MPOBITHOTO METOJONOTIYHOrO MiAXOAy M iX TWi3HAaHHS Ta
BHU3HA4YCHHsI HOro (QYHKIIOHAJBHHX IIepeBar, M0 Ja€ MOXKJIHMBICTh BCTAHOBUTH KIIIOYOBI
3aKOHOMIPHOCTI CY4acHOT O CTaHy YTBOPEHHs IpaBa B YKpaiHi, a TAKOX T1 YMOBH ((paKTopu), AKi
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JECTPYKTUBHO BIUIMBAIOTh HAa HHOT'O, CIPUSE BU3HAUECHHIO MEPCHEKTUB MI3HABAILHOTO MPOIECY
B 1IUIOMY. BuokpeMuBIM nepeBaru KOMyHIKaTHBHO-1HCTUTYLIHHOTO METO0JIONIYHOIO MiAXOY
0 BHWBYCHHS YTBOPEHHS IpaBa sK 0araToacleKTHOrO SBUINA, BBaXKal0, IO 3a3HAYCHUU
METOJOJIOTIYHUIM MiAXia 30epirae CBOIO Mi3HABAJbHY AaKTyaJbHICTh MiJ 4Yac JOCHIIKEHHS
mpobJieM CydacHOro CTaHy YyTBOpeHHsS mipaBa B YkpaiHi. IlepeBarm KOMyHIKaTUBHO-
IHCTUTYIIITHOTO MIAXOY /0 Mi3HAHHS CY4aCHOT'O CTaHy IPaBOYTBOPEHHS B YKpaiHi JOBOISTHCS
0COOIMBOCTSIMH pO30YZOBH YKPATHCHKOTO CYCHINBCTBA, IO MOB’s3aHi 3 TpaHchOpMaiiftHIMH
3MiHAMH B CHUCTEM1 KOMYHIKaTHBHO-TIPABOBMX 3B’S3KIB MIX Cy0’€KTaMU COILlyMy Ta BEIYyTbh 0
SKICHUX 3MiH B IHCTUTYLIHHHUX (popMax BUPa)KEHHS KUTTENISUIBHOCTI CyCHIIbCTBA. BiTun3HsAHE
CYCIIUJILCTBO €, 3 OJHOTO OOKY, Cy0’€KTOM YTBOPEHHS IpaBa, a 3 HIIONO — OKPEMOI Cc(eporo
KHUTTEISUIBHOCTI  CYCHIBCTBA, J€ BiAOyBaeThCsl yTBOpPEHHS TmpaBa. BoaHodac BOHO
XapaKTepu3yeTbcsi 0araTOpiBHEBOIO CTPYKTYpPOIO, BIIMOBIJHUM pPIBHEM OpraHizauii B3aeMomil
MDK Horo cy0’ekramu, 0araTOAacleKTHICTIO KUTTEIISIIBHOCTI, CKIAAHOI CHCTEMOIO HampsiMiB
¢byHKIIOHYBaHHSA. 3MiHH, SKi BiIOYBalOThCS y B3ae€MOJii CyO’€KTIB CYCIIJIbCTBA B LIJIOMY, B
TOMY 4YHCII W BITYU3HSIHOTO CYCITIIBCTBA, 3YMOBJICHI HAsSBHICTIO BIANMOBIIHUX 3aco0iB
3a0e3meveHHs] opraHizallii, siki MalTh CaMOYTBOPIOIOYHH XapakTep, (DYHKI[IOHAJILHO 3AaTHI
3a0€3M1€YUTH BIIOPSJKYBAaHHS IOBEIIHKU CyO’€KTIB, B1Z0Opa)kalOTh NPUPOJHI BIIACTUBOCTI
CYCHIJIBHOI'O YCTpOIO. B KOHTEKCTI yTBOpEHHS IIpaBa BKa3aHI BJIACTUBOCTI CYCHLIbCTBA MAalOTh
BOKJIMBE 3HAUYEHHS, B1IOOpakarouu 3aKOHOMIPHOCTI 3apOKEHHS IMpaBa, 00 €KTUBHY
HEOOXIHICTh MOro IMOAANbBIIOI 3MiHH, BIUIMB Ha CBIJOMICTh Cy0’€KTIB TBOPEHHS IpaBa IMOIO
BUSIBJICHHS 3aCO0IB caMoopraHisamii CyCHiJbCTBa, iX aKyMyJIOBaHHsS Ta HaJaHHSA iM
BJIACTUBOCTEH mpaBa. L{e mosSCHIOETHCSI TUM, IO CYCHIILCTBO BKJIIOYA€E B ceOe He JIHIe CUCTEMY
IOpUIUYHO PIBHOMPABHUX TPOMAASH Ta OpraHizaimiii, iX B3a€MHI IHTEpPECH Ta MEXaHI3M IX
peamizanii, a W eIeMEHT caMoopraHizailii CyCHuIbCTBa, IO BIJOYBAETHCS HE3AJCKHO BIJ
nepxasu [20, c. 17]. BianoBigHO, KOMYHIKaTUBHO-IHCTUTYIIMHUN METOJOJIOTTYHUM MiAXia y
KOHTEKCTI BHMBYCHHS 3aKOHOMIPHOCTEH CydyacHOrO CTaHy YTBOPEHHS TIpaBa B YKpaiHi
CIPOMOXKHUH BHUSIBUTH 1 3’SCYBaTH 3MICT aCIEKTy caMmoopraHizallii BIIHOCHH MiX Cy0’ e€KTaMu
BITYM3HSHOTO CYCIIBCTBA, IO TIOTEHI[IHHO 34aTHI TpaHCPOPMYBATHUCH 13 CHUCTEMH
CaMOYTBOPEHMX COLIaJbHUX TMPAaBUJI MOBEAIHKM MIDXK Cy0’€KTaM{ B IMpPaBOBI HOPMHU IIJISXOM
Ha/IaHHS IM TPaBOBUX BIaCTHBOCTEH.

Oxpim TOro, yTBOPEHHS IpaBa BKIOYA€E B ce0e He JIMIIIE eJIEMEHT «CaMOYyTBOPEHHS», a i
€JIEMEHT CB1JIOMOIO CTBOPEHHS HOpPM IIpaBa, SIKI € peakli€l0 yMOBHOBA)KEHUX CyO’€KTIB Ha
MOTpedU PO3BUTKY CYCHUIbCTBA, 3a0€3ME€UEHHS IHTEPECIB OKPEMUX COLIAJIBHUX TPYI. Y TaKOMY
pasi mepeBard KOMYHIKAaTUBHO-THCTHUTYLIMHOIO METOJOJIOTIYHOIO TMIAXOAY A0 Mi3HAHHSA
CY4aCHOI'0 CTaHy NpPaBOYTBOPEHHsS B YKpaiHiI BUSBISIIOTHCA HE JIMIIE Y HOro COPOMOMKHOCTI
BUSIBUTH 3aKOHOMIPHOCTI CBIJIOMOT'O CTBOPEHHsI HOPM IIpaBa, iX BIAMOBIAHICTH MOTpeOam
PO3BUTKY CYCHIJIbCTBA, 3a0€3MEUEHHs IHTEPECIB OKPEMHUX COLIaTbHUX TPYM, a i yCTaHOBUTH
0COOJIMBOCT] IOEHAHHS B SIBUIII YTBOPEHHS IpaBa E€JIEMEHTIB «CAMOYTBOPEHHS IpaBa» Ta
«CBiIOMOTO TBOpeHHS mpaBa». lLle macth MOXIMBICTE OXapaKTepU3yBaTH CydacHe
MPaBOYTBOPEHHS B YKpaiHi SIK SBUIIIE, 110 MOEHYE B COO1 €IEMEHTH CTHXIMHOTO HAOYTTS, 3MIHH
abo BTpaTH SIKICHUX OCOOJIMBOCTEH yTBOPEHHSM IpaBa, a TAKOX €IEMEHTH CBiIOMOI TBOPUOI
TiSTIBHOCTI Cy0’ €KTIB ITOJI0 1X HAOYTTS, 3MiHU 200 BTPATH TaKMX SIKICHUX OCOOJIMBOCTEH.

CyuacHuil cTaH yTBOpEHHs IpaBa B YKpaiHi — [1e HacamIrepe peajbHi B3a€MOBITHOCHHU
MDXK Cy0’€KTaMH COLIlyMY, K1 BU3HA4al0Th (PAKTOPU YTBOPEHHS MpaBa Ta BUSBIAIOTHCS Yy MpaBi,
MpaBOBOMY  peryioBaHHl. OTke, KOMYHIKATUBHO-IHCTHUTYUIMHUN  MIiAXiJ MOTEHLIHHO
CIIPOMOXKHUH PO3KPUTH MEPEIYMOBH B3a€MOJIT JIIOEH, ii 3MICT, 110 BU3HAYATHME OO’ €KTUBHY
HEOOXiTHICTh BUHHKHEHHS a00 3MiHM IPaBOBOI'O PETyIIOBAHHS BITJHOCHH MiX CYyO’ €KTaMu
TPOMAJITHCHKOTO CYCIIIBCTBA, a TaKOXX PO3KPUTH POJb 1 3HAYEHHS JIOAWHU B cdepi
MPaBOyTBOPEHHS, i€ IJIIOJUHA HAaMaraeThCsl peaji3yBaTH BIJIACHI iHTepecH 1 mOTpeOu, He
JIOMYCTUTH 1X MOPYIIEHHS 3 OOKY 1HIINX Cy0’ €KTIB I'POMAaJIIHCHKOIO CYCIIbCTBA.
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Crnig 3BepHYTH yBary Ha Te, WO Mi3HAaBaJbHI MOXJIMBOCTI KOMYHIKaTHBHO-
IHCTUTYIIIHOTO METOJIOJOTIYHOTO MIAXOAY JJO03BOJISIOTH PO3KPUTH OCOOIUBOCTI CY4acHOTO
CTaHy YTBOPEHHS IIpaBa B YKpaiHi Kpi3b IPU3MY TaKUX Mi3HABAJIbLHUX MOJIEINEeH, K:

1) ¢akropu yTBOpEHHs MMpaBa — CTaH YTBOPCHHS MpaBa, B SKOMY (HaKTOPU yTBOPESHHS
IpaBa MarTh COLIAJILHO 3YMOBJICHUH XapaKTep, iX 3MICTOM € KOMYHIKaTHBHO-IIPABOB1 3B’s3KH
MIDXK Cy0’€KTaMH COIliyMY, a X BIUIMB Ha SIKICHI XapaKTePUCTUKH YTBOPEHHS MpaBa BUSBIISIOTHCS
y BIANOBITHUX TOKa3HHWKAaX SIKOCTI MPOIECYy YTBOPEHHS TMpaBa, CTaHy peamisarmil
(YHKIIIOHAJIBHOTO MPU3HAYEHHS MPaBOYTBOPEHHS, €PEKTUBHOCTI Pe3yabTaTy yTBOPEHHS NpaBa
to1o. ®akTopaMu yTBOPEHHS IMpaBa € YMOBU Ta 00CTaBUHU YKUTTEAISIILHOCTI CYCITUILCTBA, HOTO
MOJIITUKO-TIPABOBOI  Opradi3amii, 10 BH3HA4YalOTh Ta BIUIMBAIOTh Ha YTBOPEHHS IIpaBa,
3YMOBIIIOIOYH SIKICHI OCOOJIMBOCTI 3a3HA4YE€HOrO sIBUINA. Taka MOJeNh 3aCHOBaHAa Ha
BUOKPEMJICHHI KpUTEpIiB OLIHIOBAHHS CTaHY YTBOPEHHS MpaBa B YKpaiHi, L0 03BOJIIE
BCTAaHOBHUTH IepeBard abo HEMOJIKM YTBOPEHHS IpaBa, 3MICTOM SIKUX € HAOyTTS HOBHX, 3MiHA
a00 030aBJICHHS ICHYIOUHX SIKICHUX OCOOJMBOCTEH TOCIIKYBaHOT O SIBUIIIA;

2) CcTaH YTBOpEHHsS IpaBa — TEHJCHIII PO3BUTKY YTBOPEHHS IpaBa, 3MICTOM SKHUX €
BUSIBJICHHS Ta aHAJI3 MEX, 3MICTy Ta XapakTepy BIUIMBY YMOB 1 OOCTaBUH KUTTEMISUIBHOCTI
CyCH1JbCTBA, HOT0O MOJIITUKO-TIPAaBOBO1 OpraHi3allii Ha YTBOPEHHs IpaBa B YKpaiHi Kpi3b NIPU3MY
iX poJii Ta 3HaYEHHA JUI1 YTBOPEHHS IPaBa, a TAKOXK MEPCIEKTUB iX BIUIMBY HAa yTBOPEHHS IpaBa
B MailOyTHboMy. lle nae MOXJIMBICTH CIPOrHO3YBAaTH TEHJEHIII] PO3BUTKY YTBOPEHHS IIpaBa
HIISXOM BUPOOJICHHS KPUTEPIiB iX OI[IHIOBAHHA Ha MpeIMeET IepeBar ado 3arpos, 10 CIPUYUHSIE
yTBOPEHHS MpaBa B MailOyTHHOMY;

3) cTaH yTBOpEHHS IpaBa — BJIOCKOHAJICHHS YTBOPEHHS IIPaBa, 10 A€ MOXKJIUBICTh Ha
OCHOBI BHOKPEMJICHHX 1 IpOaHaJII30BaHUX Ie€peBar Ta HEAOJIKIB Cy4acHOTO CTaHy YTBOPEHHS
npaBa BHUPOOUTH 1 OOIPYHTYBaTH CYKYIHICTh LUISXIB YJOCKOHAQJEHHS YTBOPEHHs IIpaBa,
3aCHOBaHMX Ha 3acajgax 30epeKeHHS 1 MOCUJIEHHS HasBHUX IepeBar yTBOPEHHsI IpaBa Ta
MOJI0JIAHHS 1 HEOMYIIEHHS B MOAAIBIIOMY BUHUKHEHHS HEJIOJIIKIB YTBOPEHHSI IIpaBa.

BucHoBku. [IpoBeneHnii aHasti3 HayKOBUX MOTJISAAIB Ha MPOOJIEMATUKY Cy4aCHOTO CTaHy
YTBOPEHHsI MpaBa, B TOMY YMCJi W yTBOpEHHS IpaBa B YKpaiHi, JOBOAUTH, 10 BOHU MAaIOTh
MEepPEeBAKHO PO3MOPOLICHUI XapaKTep Ta MOoJaHl y BUIUIAAI OKpeMHUX ifel, 1m0 BigoOpakaioTh
aBTOPCbKY TIO3MIIII0 BYEHMX. BBakaio 3a JOLIJbHE OXapaKkTEepU3yBaTH CydacHUH CTaH
MPaBOYTBOPEHHS B YKpaiHi IIIAXOM aHaJi3y ¥ y3araabHEHHsS HOro mepesar i HemomikiB. Takuid
aHaji3 Ta y3arajdbHEHHs 31MCHUMO BIJIMOBIIHO JI0 CKJIAJIOBUX CYYaCHOTO CTaHy YTBOPEHHS
mpaBa B YKpaiHl, 10 MOEAHYIOTh y €001 aCHeKTH KOMYHIKaTHBHO-IIPaBOBOI 3yMOBJIEHOCTI
YTBOPEHHs TpaBa Ta HOro IHCTUTYLIHHOTO BHSBJIEHHS. TakuMH CKJIaJOBHMHU JOLIIBHO
BUOKPEMUTH:

1) cyyacHuil ctaH 00’€KTHBHOI 3yMOBJICHOCTI YTBOPEHHs MpaBa B YKpaiHi, TOOTO
pealbHUN pEeKHUM, CTaHOBUIIE, IO XapaKTepU3YIOTh BiAMNOBIAHICTH YTBOPEHHS IpaBa
00’€KTMBHUM €KOHOMIYHHMM, COLIAJbHO-TIOJITUYHUM, MOpPAJIBHUM Ta IHIIUM CYCHIJIbHUM
norpedaM y MpPaBOBOMY BIOPSAKYBaHHI CyCHUIbHUX BigHOCHH. CydacHMW cTaH 00’ €KTUBHOL
3YMOBJIEHOCTI YTBOPEHHS IpaBa B YKpaiHI € KIIOYOBUM aCIEKTOM XapaKTEPUCTHKH CTaHy
PO3BUTKY YTBOPEHHS IpaBa B YKpaiHi, OCKUIbKH O€3MocepeIHbO BU3HAYAE PIBEHB JOIIIBLHOCTI
npaBa, HOro BHTpPeOyBaHICTh JJIsi CYCIJIbCTBA, KOPUCHICTh HOro yTBopeHHs. OO0’ e€KTHBHA
3YMOBJICHICTh YTBOPEHHS IpaBa € YMOBOI JETEpMiHaIlli NpPaBOYTBOPEHHS, 3aCHOBaHA Ha
(dakTopax NpPaBOYTBOPEHHs, TOOTO peajbHUX YMOBaX KHUTTEHISAIBHOCTI CYCIUIbCTBA, UIO
BHU3HAYaIOTh MOTPedy B MPAaBOBOMY BHOPSAKYBaHHI CyCHNUIBHUX BIJHOCHH, a OTXKE, 3yMOBIIIOE€
JOULIBHICTD, peaJIbHICTh, KOPUCHICTh 1 PE3yJbTaTUBHICTh MpaBa B IiIoMy. Mo)kHa BKa3aTH Ha
Te, 1[0 CTaH 00’ €KTUBHOI 3yMOBIIEHOCTI yTBOPEHHS TpaBa — 1€ KPUTEPii yHIBEpCATbHUM, KU Y
MOJAJbIIIOMY BH3HAYaTUME CTaH FOPUIUKO-TEXHIYHOI (popmarmizamii (3akpimieHHs) mpaBa Ta
0COONMBO — CTaH peaji30BaHOCTI MpaBa, jJe O00’€KTHBHA HEOOXINHICTh MPaBOYTBOPEHHS
CTAaHOBUTHME 3MICT KPHUTEPII0 B aCIEKTI aHali3y craHy Horo peanizoBaHocTi. lllogo mporo
cnpaBeyBo 3a3Hadae B. H. KyzapsBueB, mo o00’€kTHMBHa 3yMOBJIEHICTh yTBOPEHHS IIpaBa
(dhopMyeTbCS BHACIIIOK B3aEMOJIl JIIOJEH, a OTKE, Mae sSK NTPUPOIHO-TIOJCHKUN, TaK i
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COIlIJIbHO-KYJIbTypHUH Xapaktep [21, c¢. 630-631]. Otox i aHani3 cTany ¢opmMaizarliii nmpasa ta
CTaHy HMoro peasizalii 3ajnexaTuMe BiJ 00’ €KTHBHOI 3yMOBJIEHOCTI YTBOPEHHS MpaBa sIK YMOBHU
fioro moaanbiIoi hopmarizanii (3aKpiljeHHs ) Ta peaai30BaHOCTI, KpUTEPito ehEeKTUBHOCTI TpaBa
B 1iiomy. OO’€KTMBHA 3yMOBJICHICTH YTBOPEHHS IIpaBa HE € aOCOJMIOTHOIO, OCKUIBKH
OIOCEPENIKOBYEThCS CyO €KTMBHUM €IIEMEHTOM, SKHH 3a0e3medye CBiOME BUSBJICHHS
00’€KTHBHOI HEOOXIAHOCTI TBOPEHHS MpaBa, GOpPMYBaHHs Ta OOTPYHTYBaHHS MOJIEJi MPABOBOIO
BIIOPSIZIKYBAHHS CYCIITBHUX BiTHOCHH, Ha/IaHHS 1 BIAMOBIAHOT (popMU BUpaKeHHs, moanbiie i
BTUIGHHS B JKUTTENISUIBHICTD JIIOACH TOmO. Y TIUIONIMHI TIO€IHAHHS 00 €KTUBHOTO 1
Cy0’€KTHBHOI'O Ha Cy4acHOMY €Talll pO3BUTKY YTBOPEHHs IpaBa MO)KHA BKa3aTH Ha peajbHUN
CTaH TaKOTro IOEJHAHHA, IO BimoOpakae 00 €KTHBHY HEOOXIAHICTh YTBOPEHHS IIpaBa Ta
cy0’eKTUBHUI XapakTep 3a0e3medeHHs 1i BCTAHOBJICHHS, aHaNi3y, BUPAXEHHA y 3MICTI HOpM
IpaBa Ta MOJaJblle MOLIMPEHHS Ha CYyCHUIbHI BiAHOCUHHU. IloenHaHHSA 00’ €KTHBHOIO 1
CyO’€KTMBHOTO B YTBOPEHHI IpaBa SK IIEHTPaJbHY NPOOJEMy CyYaCHOT'O CTaHy pO3BUTKY
YTBOPEHHs IpaBa 3aKJaJeHO B OCHOBY PO3yMiHHS NMPakTUYHOI chepu YTBOpPEHHs MpaBa Ta ii
HaykoBoro ocMucineHss B. B. JlazapeBuM. YueHuid mpuxoauTh 40 BUCHOBKY, 110 CY4YaCHUW CTaH
PO3BUTKY YTBOPEHHSA IIpaBa MOXHA OXapaKTepu3yBaTH SK TaKuM, LI0 TMOEIHYE B coOi
00’eKTUBHUM 1 cy0’ €KTUBHMI 3MICT. BogHOYacC iX yueHui OB’ SI3y€ 13 POJLIIO JIFOJUHU B IIpOLEC]
YTBOPEHHS MpaBa, XapaKTepoM ii yyacTi B yTBOPEHHI MpaBa, ii y4acTio B IPOLEC] MOLINPEHHS
IIpaBa Ha CYCHUIbHI BIAHOCMHM Ta HaJaHHSIM HOMY 3arajibHOOOOB’S3KOBOrO HOPMATHBHOI'O
xapakTepy. B pesynbTaTi 3MIiCT yTBOpEHHS IpaBa BUCHHH CTPYKTypye Ha 00 €KTUBHHI 3MICT,
TOOTO TOH, 110 HE 3aJICKUTH BiJl Cy0’ €KTIB Ta (POPMYETHCS piBHEM PO3BUTKY CYCHiJIbCTBA, Ta
Cy0’€eKTUBHUH, TOOTO TOH, IO 3aJEKUTH BiJ Cy0’€KTIB Ta (HOPMYETHCS NUISIXOM NMPUAHSATTS
MPaBOBUX aKTiB, SKi B MOJAJIBIIOMY MalOTh 3arajbHe nommupenns [22, ¢. 171-175];

2) CydyacCHHH CTaH IOPUIAMKO-TEXHIYHOI (hopMmasizallii (3aKpiluieHHs) npaBa B YKpaiHi,
TOOTO HasiBHUN PEXKHUM, CTAHOBHINE, 110 XapaKTEpPU3yIOTh BIJIOBIAHICTb YTBOPEHHS IpaBa
IOPUIUKO-TEXHIYHUM TpaBHJIaM, MpUKioMaM, crocodaM 1 3acobam HajaaHHS MpaBy (OpMaIbHO
BHU3HAYECHOT'0, IOPUIMYHO 3aKpIIMJIEHOro XapakTepy. Llel eneMeHT cyyacHOTro cTaHy PO3BUTKY
MPaBOyTBOPEHHS B YKpaiHi BimoOpakae ocoOMMBOCTI popMH BHUSBJICHHS MpaBa, HaJaHHS HOMY
JOKYMEHTQJILHOTO BHPa)KEHHS, 3aCTOCYBAaHHS KOMIJIEKCY IpaBuj, NMPUHOMIB, cHocoOiB Ta
3aco0iB (pikcamii mpaBa, WOro JoBeleHHS 10 BigoMa cy0’ ekTiB mpasa. MOpuamko-TexHiuHa
dbopmarizaris nmpaBa — 11e npodeciiiHa MsUTbHICTh Cy0’€KTIB, SIKa CTOCYETHCS 3aCTOCYBaHHS Ha
NpaKTHLI CHCTEMH JiIoBHX 3BHYaiB [23, c. 505]; mpaBui i mpuitoMiB MiATOTOBKU, PO3POOKH Ta
oopmIleHHS HOPMATUBHO-TIPAaBOBUX aKTiB [24, c. 325], 3MicTOM SIKOI € BHpPaKCHHS B TEKCTax
IIPaBOBUX AKTIB [IEBHOI'O IIPAaBOBOI'0 3MICTY, CHCTEMAaTHU3allll IPaBOBUX AKTIB — JOKYMEHTIB [25,
c. 7]; 3 MeTor0 yNOpsAAKYBaHHS MPABOTBOPYOCTI B mijioMy [26, ¢. 246]. He3Bakaroun Ha Te, 110
abcomoTHa OINBIIICTG MOTJIAAIB CY4aCHHX Y4YE€HUX Ha TMHTAHHS IOPUIUKO-TEXHIYHOTO
oopmsieHHS aKTIB MPaBOTBOPUOCTI Ma€ KPUTUUYHHMMA XapakTep, HAMOBHEHHH HIMPOKUM
CIIEKTPOM HEJO0JIIKIB TaKOro 0(pOpMIIEHHS, BOAHOYAC, 31IHCHEHUI aHaJIi3 aKTIB [IPaBOTBOPUYOCTI
VYkpainu miaTBepIKye, M0 Ha CYyYaCHOMY €Tarli PO3BUTKY IPaBOYTBOPEHHS MpaBHiIa, IIPHHOMH,
CrocoOu Ta 3aco0M IOPUIMKO-TEXHIYHOI (popMartizallii mpaBa € JOCUTh yCTaJIEHUMU, 3aTHUMH
3a0e3MeuYnTH HaJNSKHY (DiKcallifo MmpaBa, HaJaHHS HOMY JOKYMEHTalbHOI (opmu. Takox ciin
HArojOCUTH 1 Ha TOMY, IO JWHaMmika (opmasizalii mpaBa B 4YacTHUHI FOPUIUKO-TEXHIYHOTO
opopMIICHHS MPABOTBOPYMX AaKTiB € TO3UTUBHOI, CydYacHI aKTH IPaBOTBOPYOCTI 3HAYHO
JOCKOHAJIIII MOPIBHSAHO 3 MOIMEpeNHIMHU, 10 HpuiiMamuch B Ykpaini B 90-x pokax XX crT.
BopHouac cywyacHuil cTaH IOPHIMKO-TE€XHIYHOI (opmaiiszalii npaBa Mae€ 3HAUYHY KUIBKICTb
HE/I0JIKIB, MPO SIK1 BUEHI HEOAHOPA30BO HATOJIOIYBAJIM B HAYKOBUX MpalsiX, BKa3aHEe IOBOJIUTH
1 aHami3 akTiB mpaBoTBOpuocTi. CTaH IOPUANKO-TEXHIYHOI (opmaizaiii yTBOPEHHS IpaBa 3
TOYKH 30py 3aCTOCYBaHHs KOMYHIKATHBHO-IHCTUTYIIHOTO MiX0y MOXXHA PO3KPUTH, 3 OJHOTO
00Ky, SIK pealbHE 3aCTOCYBaHHS KOJla TpPaBHI, MPUHOMIB, CHOCOOIB Ta 3aco0iB HaTaHHS
(hopMasbHOTO BUPAKCHHS B3aEMOBITHOCHHAM M1X JIFOJABMHU, K1 B CHIUTY BU3HAHHS CYCITLIIEC TBOM
HaOyBalOTh 3arajbHONPHIHATOrO XapakTepy Ta SKUM HAJalOThCS MpPaBOB1 BIACTUBOCTI. 3
iHmoro OOKy, CTaH HOPUIAMKO-TEXHIYHOI (¢opmamizalii YTBOPEHHS IIpaBa € peajbHOIO
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BIJIMOBIHICTIO AISIBHOCTI Cy0’ €KTIB TBOPEHHS MpaBa Ta CaMUX MPABOTBOPYMX AKTIB MpPaBHIIAM,
npuitomam, crocodam Ta 3acodaM HajaHHs POPMaTHLHOTO BUPAKEHHS MTPABY;

3) cyuacHu#l cTaH comianizaiii mpaBa B YKpaiHi, TOOTO iCHYIOUHH PEKHUM, CTAHOBHIIC,
10 XapaKTepU3yIOTh MOLIMPEHICTh MPABOBUX MPABUJI Ha MOBEAIHKY Cy0 €KTIB IpaBa, HACTaHHS
MOXXJIUBHX, OakaHUX a00 HEOOXIIHUX HOPHIAMYHHUX HACIIIKIB Y KHTTEIISUIBHOCTI CYCHIIbCTBA.
s ckiamoBa BimoOpakae pealbHUN PEXHUM, CTAaHOBUIIE, IO XapaKTePU3yIOTh MOIIUPEHICTh
MPaBOBUX TMPaBHJI Ha TMOBEOIHKY CyO’€KTiB MpaBa, HACTaHHSI MOXJHMBUX, OakaHux ado
HEOOXITHUX IOPUINYHHUX HACTIJIKIB Y )KUTTEAISUIBHOCTI CyciibcTBa. B 0fH1l 31 CBOiX HAyKOBHX
Ipalpb 3a3HayaB MpoO T€, 10 MPABOYTBOPEHHS € TaKUM, L0 BiAOYJIOCh, KOMU JTOCSATHYTO HOro
METH, JIJIi 4OTO TMPaBO 3apOKYBaJoCh, (OPMYIIOBAJIOCH Ta IMOMIMPIOBAIOCH HA CYCIUIbHI
BiHOCMHU. L[IHHICTH 1 colliajJbHE NpPU3HAYEHHS IpaBa HacaMIepel BHSBISIETbCS B IIPOLEC]
peasibHOI Al NMpaBOBMX HOPM, TOOTO iX MOIIMpPEHHS Ha CcycnulbHI BigHocuHU. IIpaBo €
CIIPaBXHIM PEryJIsITOPOM CYCHUIBHUX BIJHOCHH JIMLIE y pa3l HOro MpakTUYHOI NOIMPEHOCT] Ha
CYCITUJIbHI BITHOCHHH, 1110 A€ 3MOT'Y BTUIMTH BOJIIO TIPABOTBOPILS Y PeaibHE KUTTS CyCIIbCTBA,
TUM CaMUM 3a0€3MEeUMBIIM BiIMOBITHUN MPAaBOBUH edeKT, 1o OyB 3aKIaJeHUd B OCHOBY
MPUUHATTS CAMO1 HOPMHU IIpaBa.

B ropunmuniil mitepaTypl mnpoOiiemMaTHKa coljanizalii MpaBa pPO3KPUBAETLCS uepe3
mpolec Moro peamsamii Ta MOMMPEHOCTI HA CYCHUIbCTBO, TOOTO € OCOOJUBHUM IIPOLIECOM,
pe3yJibTaTOM (CTaHOM) BTUIEHOCTI IPaBOBUX HOPM 1 NPUHIUIIB Yy IMPaBOMIpHIN IOBEAIHII
Cy0’€KTIB TIpaBa, B X MPaKTHYHIA AisJIHOCTI Ta y NMpaBOBiIHOCHHAX [27, ¢. 625]; y dakTuuHii
TisIbHOCTI (MOBeiHIN) cy0’ ekTiB mpasa [28, c. 409]; BTiIEHOCTI Y MOBEIIHIII JIF0Iel TUX BUMOT,
SKi y 3arajibHid ¢GopMi BUpakeHI B HopMmax mpaBa [29, c. 548]; cran TpaHchopMOBaHOCTI
IIPUIIKCIB MpaBa y MPaBOMIpHINA NisUIBHOCTI yyacHHKIB mpaBoBigHocuH [30, c. 506-507] Tomo.
[lepenik momiOHMX NiAXOAIB MOXKHa Oyno © NpPOJOBXKYBaTH, NpPOTe, OUIBMIICTh 13 HHUX
B1100pa)kal0Th OJHOTUIHUM MiAXIJ A0 XapaKTEpUCTHKHU colliaii3alii mpaBa SK SBHUILNA, L0
BijloOparkae:

—  To-Tiepiie, mpolec 3MiH Y B3a€MOBITHOCHHAX MK Cy0’€KTaMH MpaBa Iij BIULIMBOM
(opmainizoBaHOro npasa (KOMyHIKaTUBHO-TIPABOBUH aCIEKT);

—  TO-Apyre, pe3ysbTaT TaKUX 3MiH, III0 XapaKTepU3ye CTaH BIAMOBITHOCTI YTBOPEHOTO
mpaBa 00’ €KTUBHUM NOTpeOaM PO3BUTKY CYCIiJIbCTBA (IHCTUTYIIIHHMA aclieKT).

CyuyacHuil craH couwianizamii mnpaBa B YKpaiHI 3 TOYKHM 30py 3acCTOCYBaHHS
KOMYHIKaTUBHO-IHCTUTYLIHHOTO METOJIOJIOTTYHOr O MiJX0Jy MOXHa PO3KPHUTH, 3 OJHOTO OOKY,
SK CTaH yIMOPSIKOBAHOCTI CYCHIJIBHUX BIIHOCHH, IO BiZ0Opa)kae JOCATHEHHS METH YTBOPEHHS
mpaBa, a 3 1HIIOro 00Ky — SIK CTaH BiAMOBIIHOCTI yTBOPEHOTO MpaBa 00’ €KTHBHUM IMOTpedam
PO3BUTKY CyCHiJIbCTBA.
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OCHOBHU HAYKH SIK BA3OBHI PIBEHb AHAJII3Y METOJIOJIOI'Ti
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Ayoos I'.0., xawmoudam ropuouunux Hayx, acucmeHm Kageopu meopii npasa ma
oepoicasu Kuiscovkoeo nayionanbnoeo yrisepcumemy imeri Tapaca lllesuenko
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Anomauia. [ocnioocenns memooono2iunoi npobiemMamuKky 6 Cy4acHill Hayyi He Modice 30IUCHIO8AMUCS
auwe 'y KOHMEKCMI OKpeMux Ni3HABANbHULU IHCMPYMEHmI8 ma HOpM iX peanizayii, no3a GU3HAYEHHAM PO
cmpykmyp, sKi gidiepaiome yHkyito ix nepedymos. Peanizayisi came maxoeo nioxody € 8ajxciusoi i 0ns
00CLOMHCEHHSL MEMOOO0JI02T NPABO3HABCMEA.

Ha cywacnomy emani pozeumky Hayku, wo Xapaxkmepusyemovcsi CUCHEMHUMU MPAHCHOPMAYIIMU, 8aPMO
Oilimu  8UCHOBKY NPO OOYLIbHICMb pO32ii0y MemoOoN02IHOI NpobIeMamuKy He juuie Y KOHMEKCMi OKPeMUx
Memooi8 nizHaHHs OUCHOCMI, a Iy iX 36 3Ky i3 CEIMO2NAOHUMU MA PINOCOPCOKUMU YCMAHOBKAMU, (0eaniamu ma
YIHHOCMAMU, WO BUKOPUCMOBYIOMbCS Y NPOYeci THMeNeKmyaibHol OULIbHOCIME ma THWMUMU eleMeHmamiy OCHO8
HayKu.

Knrouosi cnosa: memooonozis, memoo, OCHO8U HAYKU, HAYKOBA KAPMUHA CEIMY.

Summary. The research of methodological issues at the present stage of the development of science cannot
be carried out only in the context of certain gnostic tools and norms of their enforcement, outside the definition of
the role of structures that play the function of their prerequisites. The realization of this approach is important for
the study of the methodology of jurisprudence.

According to researchers' of the methodology of legal science recognition, the basic level of its analysis at
the present stage is not the individual cognitive means or methods, but it is the "foundations of science", the
discovery and analysis of which involves the analysis of scientific knowledge as an integral system, which is in a
state of development.

In the most general terms, the pre-conditional methodological structures, the basis of the process of
scientific knowledge are the fundamentals of science. Closer to the notion of the foundations of science and more
common within the jurisprudence is the notion of paradigm, which is usually regarded as a fundamental theory in
combination with its methodology, the world picture, system of values and norms, and framework of categories and
concepts.

The scientific picture of the world, as a component of the fundamentals of science, is extremely broad and
includes almost all comprehension of the world that surrounds the researcher. The knowledge systematizes in the
scientific worldview. This happens by combining the results of research in specific sciences with the knowledge of
the worldview, resulting in an integral synthesis of the practical and cognitive experience of humanity. The
relationship between the scientific picture of the world and the methods of cognition is appeared in the providing to
the last fundamental values and worldviews provisions, which, by their nature, are prerequisites for cognition.

The philosophical foundations of science ensure a kind of "docking™ of scientific world paintings, as well as
normative structures of science with the dominant worldview of a particular historical epoch, with the categories of
its culture. The structure of the philosophical foundations of science includes, alongside with the ontological
postulates, expressed in the form of categories, as well as the ideas and principles that provide the process of
knowledge.

Ideals and norms of science express the rules, ideals, principles, which regulate the scientific research as
well as any other activity. In their system, value orientations and goals of scientific activity, as well as general ideas
about ways to achieve such goals, the ways of their implementation are expressed. It is here that the procedural-
normative aspect of cognitive tools appears.

At the present stage of the development of science characterized by systemic transformations, it is
worthwhile to arrive to decision on necessity to consider methodological issues not only in the context of individual
methods of cognition of reality, but also in their connection with ideological and philosophical attitudes, ideals and
values used in the process of intellectual activities and other elements of the foundations of science.

Key words: methodology, method, foundations of science, scientific picture of the world.

[ToHATTS METONY € OHHUM 13 CHCTEMOYTBOPIOIOUNX KOMITOHEHTIB /ISl HAYKOBOT'O 3HAHHS,
a OTXKE, BPAaXOBYIOYM TaKUW BUKIIOYHHN CTATyC, HE MOXE HE «IPUTATYBaTU» 10 cede
HaJ3BUYaliHO IMPOKI cMuciaud. CUTyalisl yCKJIaJHIOEThCS 1ie OlIblIe, KOJU MOBa 3aXOIUTh HE
PO OKPEeMHH METOJ HAayKH, a MpO TaKe HAJA3BUYAWHO CKJIAJHE Ta CHCTEMHE SBHUIIE 5K
METOJIOJIOTiSl HAYKH, PO3TJIsAyBaHE Y KOHTEKCTI IIIJIICHOCTI BUIIIOTO PIBHS — HAYKHU B I[IJIOMY.

Ha TenepimHbpoMy eTami pO3BUTKY HAYKH 3araJIbHONPUHHATAM € ii BiJHECEHHS 10
CKJIQJHUX CHCTEM, IO PO3BHBAIOTHCS, Ta SAKI B CBOEMY PO3BUTKY IMOPOKYIOTh HOBI BIJHOCHO
ABTOHOMHI ITIJICKHCTEMH Ta HOB1 1HTErpaTHBHI 3B’s3KH. Maroun CTaTyC BaXXJIMBOTO KOMITOHEHTA
TaKOl HAJ3BUYAIHO CKJIAJIHOI LUIICHOCTI K HayKa, MPEAMETHE T0JIe METOAOJIOTi, BHACIIIOK
cBOET TICHOI B3a€MOIIOB’A3aHOCTI 13 11 IHIIMMHA KOMIIOHEHTAMH, ITOYMHAE HAIIIATHCSI 1X
SKOCTSIMHU, 110 B T'PaHUYHUX BUMAJKaX MPHU3BOAUTH N0 ii OTOTOXXHEHHS 13 YCI€I0 CHCTEMOIO
TEOPEeTHYHOr0 3HaHHS 3arasiom. Came TOMy, Ha Hally JAYMKY, MOHSATTS METOAY Ta METOIOJIOTI]
HEPIJIKO OTOTOXKHIOETHCS 13 HAYKOIO B I[IJIOMY .

B Takiii cutyanii AOCTIIKEHHS METOAOJOTIYHOI MpoOJeMaTUKH Ha CydyacHOMY eTarli
PO3BUTKY HAayKH HE MOXE 3IIMCHIOBATHCS JIMINE Y KOHTEKCTI OKPEeMHX IMi3HAaBaJIbHUN
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IHCTPYMEHTIB Ta HOPM iX peaii3allii, 1mo3a BH3HAYEHHSM pOJi CTPYKTYp, SKi BiIirparoTh
¢dbyskmio ix nmepenymoB. Peamizaiisi came Takoro miAXOAy € BaXKJIWBOIO 1 I JTOCHIKEHHS
METOJI0JIOT1i MPaBO3HABCTBA, OCKIJIBKH JI03BOJIUTH EKCTPAIOJIOBATH BU3HAYEHY MOJENb Ha
piBeHb IOPUANMYHOI HAYKU. Y 1IbOMY KOHTEKCTI ciij moromuimcs i3 A.A. Ko3noBcbkum, sKuii
BH3HA€ OOTPYHTOBAHUM JIMINE MIAXIJ 0 aHai3y IpaBa SK CKIAJOBOrO C€JIEMEHTY 3arajbHOro
MPOILIECY COIIaJIbHOTO Mi3HAHHS, B SKOMY ICTOTHY pOJIb BIJIIPAarOTh CBITOIJISI/IHI, COIQJIbHO-
ICTOpHYHI, TOJITUYHI, JIOTIYHI Ta 1HII YWHHUKH IIiJ1 3arajJbHOTO Mpoliecy, Mo OyJo 311l iCHEHO B
Mexax 1ux apociaiypkeHn[6; C.5-9]. Takum uyumHOM, Mi3HAHHSA MpaBa, HOro e(eKTUBHICTH
CTaBUTHCS y O€3MOCepeHIO 3aJIeKHICTh BiJl 3arajbHUX 3acall FOPUINYHOT HAYKH, ii OCHOB.

MeToro cTaTTi € BU3HAUYEHHS HANpSMKIB B3a€MOJIl Ta B3a€MOBIUIMBY OCHOB HAayKd Ta
METO/10JI0T1i FOPUIUYHUX JOCHTIIKEHb.

3a BH3HAHHSM JIOCIITHUKIB METOJOJIOTIi IOPUANYHOI HAyKH, 0Oa30BHM piBHEM ii aHami3y
Ha Cy4YacHOMY e€Tall BHM3HAIOTbCA HE OKpEMI Mi3HaBajbHI 3aCO0M UM METOAH, a «OCHOBU
naykm»[5; C.155], BusiBIieHHs Ta aHalli3 SKUX Tepeadavac aHadi3 HAyKOBUX 3HAHb SIK I[iJTiCHOT
CHCTEMH, 1110 epedyBae y CTaHi pO3BUTKY.

B Haiibinpm 3araqbHOMY TUJIaHI OCHOBM HAayKH SIBJSIIOTH COOOK TEpeayMOBHI
METOJIOJIOTIYHI  CTPYKTypH, ©0a3uc mpolecy HayKoBOro Imi3HaHHA. Takuil miaxix mo
METOJI0JIOTIYHOI0 aHAI3y Y HayKO3HaBCTBI C(pOpPMYBaBCsI BIIHOCHO HEIIOAABHO.

[Tounnarouu 13 Apyroi nojgoBUHU XX CTOIITTS NPOBIAHUMHU (itocodaMu HayKH, 3-[TOMDK
SKMX BaroMy poJib BiAirpaBajd KHiBChKI HayKOBIIi-METOAOJIOTH, PO3BUBAIMCA TOCIHIIKECHHS,
NPUCBSYEHI aHaII3y B3a€MOJIl Mi3HABAJILHUX Ta IHCTUTYLIHHUX imeaniB Ta HopMm[1l9; C.242].
Oco0nMBOIO TEMOMO, sIKa OTpUMalia MIMPOKE BU3HAHHSA, Ta 0€3MocepeHbO CTOCYyBajacs MUTaHb
HayKOBOI METOJI0JIOTI{ CTajI0 JOCIIIKEHHSI COL[I0OKYJIbTYPHUX IEpeayMOB Ta A€TepMiHaLlil HOPM
ta imeaniB Hayku[11l; C.158-231].

Po3risin HaykOBUX 3HaHB SIK CKJIAJJHOOPTaHi30BaHOI CHCTEMH Y KOHTEKCTI JOCII/KEHHS
Mi3HaBaJIbHUX  3aco0iB  Ta  mpouemyp 1X  3aCTOCYBaHHS  IOCTaBWJIO  NIpoOJemMy
CHCTEMOYTBOPIOIOYMX YHHHHKIB, SIKIi OOYMOBIIOIOTH ii IiJICHICT, TOOTO TpPOOIEMYy OCHOB
HAYKH.

B pe3ynpTaTi mpoBenEeHUX  JIOCHIKEHb, TOKJIMKAHMX JOCTIAUTH  BHYTPINIHI
3aKOHOMIPHOCTI Ta MOOYIOBY CHCTeMH Hayku, Binomum ¢inocodpom Hayku B.C. Ctrominum
Oyn0 copMyIbOBaHO KOHIICMINIO, B MeXaxX SKOI OyJ10 BHU3HAYEHO TPU KOMITOHEHTH OCHOB
Hayku: 1) HayKoOBy KapTHHY CBITY; 2) i€ajli Ta HOPMU HAayKOBOTO Mi3HaHHS; 3) (imocochbKi
ocHoBHu Hayku[19; C.244].

Ha nymky Bimomoro nocmignuka mpaBoBoi Meropodiorii B.M. Cupux, ui monoxeHHs
IIJIKOM 3aCTOCOBHI J10 ropuandHoi Hayku[22; C.18-33]. AHanoriuHy Mo3uilito i3 MbOro MPUBOIY
3aiiMae ykpaincbkuii BueHui-ropuct M.C. Kenpman|[5; C.155].

bau3pkUM 0 MOHATTS OCHOB HAayKW Ta OUIBII MOMIMPEHHM B MeEXKaxX MPaBO3HABCTBA €
MOHSTTS MapaJurMy, sIK€ 3a3BUUYail PO3MIISIIAETHCS SIK (QyHIaAMEHTaJIbHA TEOPIs Y CYKYIHOCTI 31
CBOEIO METOIOJIOTIEr0, KAPTHHOIO CBITY, cucTeMoro IiHHocTel i HopM[12; C.207]. V Toit ke yac
TEPMIH «apajiurMay BXXUTUH CTOCOBHO KOMIUIEKCY IOPUAMYHUX AUCLMIUIIH € B 3HAUHIA Mipl
YMOBHUM, OibIlIe TOro, 6arato B YoMy He Y3rO/UKEHHM 13 BUXIAHUMH pHCaMH MapajurMu, siK
BoHu Oymum HamiueHi T.Kynom[23; C.205]. Takox cimig BpaxyBaTH HEOJIHO3HAYHICTh
BUKOPUCTAaHHS I[bOTO TEPMIHY B IOPUIAWYHIN JiTEpaTypi, MO3HAYEHHS HHM PI3HUX SBHII,
30kpema, TumiB npaBopo3yminss| 10; C.10].

Hamamo cruciy XapakTepHCTHKy OKPEMHM KOMIIOHEHTaM OCHOB HAyKH, iX
B3a€MO3B’S3K1B, Y KOHTEKCTI MUTaHHS [P0 METOU HAYKOBOI'O Mi3HAHHS.

He Bukmmkae CyMHIBIB TO3HMIS, 3TiTHO 10 SIKOI BHpPOOJEHHS METOIB 3aBXKIH
MPEACTABIsIE€ CKIQJHUNA TPOIeC, SIKUU IIECHPSIMOBYETHCSI Ta PETYNIOEThCS MOMEPEIHIMU
ySBICHHSMH TpO JAochikyBaHuii o00’ekt[152; C.7-8]. Came Taki ysBIEHHS, SKi,
MEPEOCMUCIIIOIOYUCh B TIPaBWIa 1 TPUHOMH TI3HAHHS, CTAlOTh 00 €KTHBHOKO ITiJICTABOIO
HAayKOBOTO METO/AY. 3acCTOCOBYBAaHHS METONY, CBOEIO YEpProrw, J03BOJISE YTOYHUTH YU
JOTIOBHUTH 11i YSIBJICHHS, TOOTO 37100yTH HOBE 3HaHHA. CaMe mornepenHi TBEep)KEHHS HAYKU PO
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JOCIIPKYBaHy MIWCHICTh 1 CTAHOBJISTH B HAWOUIBII 3arajlbHOMYy BHIJISI HAayKOBY KapTHHY
CBITY, 1110 € OZIHUM 13 KOMIIOHEHTIB OCHOB HaYKH.

Sk 3a3nauae A. CanoxiH, 3a CBOEIO CYTHICTIO HAayKOBa KapTHHA CBITY — 1€ OCOOJIMBa
¢dopma cucremaTu3allii 3HaHHS, IKICHE y3arajibHEHHS Ta CBITOIVIAJHUI CUHTE3 HAYKOBUX TEOPIH,
10 BKJIKOYA€ B ceOe SK CKJIAJ0BI 3arajJbHOHAYKOBY KapTHHY CBITYy Ta KapTUHH CBITY OKPEMHX
HayK, 5IKi, CBOEIO YEpPror, BKIYAIOTh B ce0¢ BIAMOBIAHI YMCEIbHI KOHIENIII — MEeBHI crocoOu
PO3YMIHHS Ta TIIyMau€HHS PI3HOMaHITHHUX MPEAMETIB, SBUII, MMPOIIECIB 00’ EKTUBHOTO CBITY, IO
BUBYAIOThCs OKpeMumu Haykamu[18; C.17].

HaykoBa kapTuHa CBITy € CBOEpPIAHMM Ii3HaBaJbHUM O00pa3oM, SIKUH CHPOIIYE Ta
CXeMaTHU3y€e JiICHICTh, BUOKPEMIIIOE 13 HE3JIIUEHHO PI3HOMAaHITHOI'O PEaJIbHOTO CBITY YSBIICHHS
IIpO BCl CYTT€B1 3B S3KM, MI3HAHHS SKUX CKJAaJa€ OCHOBHY IiJb HAYKHM Ha ii MEBHOMY e€Tarl
PO3BUTKY, (PIKCYIOUH iX y BUIIIA/I CHCTEMU HAYKOBUX IMPUHITUIIIB.

Ha nymxy B.C. CrbomiHa, HaykoBa KapTHHAa CBITy BHUCTYNa€ OCOOJMBOIO
CHCTEMOCTBOPIOIOUOIO JIAHKOIO B 0araToMaHiTHI TEOPETUYHUX Ta EMIIPUYHHX 3HaHb, SKI
yTBOPIOIOTH Ty a00 iHINY AucHUIUTiHY (ramy3s Hayku) [19; C.226]. Came 3B’s3KH KapTUHU CBITY
31 BCiMa THIIaMH 3HaHb JI03BOJISTIOTh PO3MIISIIATH i1 SIK 0COOMHMBY (OpMY 1X CHCTeMaTH3aIlii.

SIk MOXKHA TTOOAYUTH i3 HABEIEHOT O, MOHSATTS HAYKOBOI KapTUHH CBITY, K KOMIIOHEHTA
OCHOB HayKH, € HQJA3BUYAaHO NIMPOKUM Ta IO CYTi BKIIIOYAE B ce0€ MPAKTHYHO BCE OCMUCIICHHS
CBITY, SIKUIl oTouye nociaifHuka. Came B HaAyKOBIM KapTHHI CBITY CHCTEMAaTH3YIOThCSI 3HAHHS.
BinOyBaeThes e nusixomM 00’ €qHAHHS PE3YJIbTATIB JOCHIKEHbh KOHKPETHUX HAYK 13 3HAHHIM
CBITOIJISIIHOTO XapaKkTepy, BHACTIIOK YOro CTBOPIOETHCA LILIICHE y3arajJbHEHHS MPAaKTUYHOTO Ta
Mi3HaBaJBHOI'O JOCBITY JIOJICTBA.

3a 1iei 0oOCTaBUHM HayKOBa KapTHHA CBITY YacTO OTOTOXXHIOETHCS 13 TOHSATTAM
ceirornsay[25; C.38-43]. Taka no3uwis 3Haiuuia miaTpuMKy y dinocodis nayku[19; C.190], 3a
YMOBH BKJIFOYEHHS 1O 3MICTy LHUX IOHSATh CHCTEMH I[IHHOCTEH, IIO BH3HAYAE XapakKTep
CBITOBITYYTTS, IEBHY OLIHKY JOJUHOK THX a00 IHIIMX TMOJIM Ta sSBWII i BIIMOBIJHO aKTUBHE
BiJTHOIIIEHHS JTIFOIMHU 10 LIUX TOiH, 10 € HeOOXITHUM BUXOSUH 13 Cy4aCHUX iJ1eaiB HayKOBOL
paIioHaIBHOCTI.

B 3anexxHocTi Bif piBHS cucTeMaTH3alii 3HaHb (itocodhaMu HaAyKH MPUHHATO BUIISATH
MOHATTS. 3arajJbHOHAYKOBOi, HPHPOJHHOHAYKOBOi, COILIabHOI Ta, 3PEHITO, JIOKAJIbHOL
(cnemianbHoi) kapTuHu cBiTy[19; C.197], npu HbOMY OCTaHHE MOHSTTS XapaKTepH3Yye€ PiBEHb
OKpEeMOl HayKH.

TakuM unMHOM, HayKkoBa KapTHHAa CBITY HampaBslf€ [JIAJBHICTb  JOCHIHUKA,
00’€KTUBYIOUNCH B cucTeMi (DyHIaMEHTaJ bHUX HAYKOBUX INPHHLUIIB, KaTEropid Ta IOHSTH,
CHCTeMI I[IHHICHHX YCTaHOBOK, (DIKCYIOUM B HAYKOBOMY CBITOIJIsI/I1 3HAHHS TIPO TTOOYIOBY CBITY.
VY BuUmajgKy KOHKPETHHX HayK, B CIeLiaJbHIM KapTHUHI CBITY CHCTEMAaTH3ye€TbCsS 3HAHHS IPO
00’eKT 11 JoCiHKEHH.

Ha ocnoBi ninicHoro 6adeHHs aiiicHocTi, a00 HOro YaCTUHHM, SIKe BUCHHUM MpUiMae pa3oM
13 OpUHHATTAM HayKOBOi KapTHHU CBITY, B1AOYBAa€TbCSl CBOEPIIHE 3aCBOEHHS OHTOJIOTTYHHUX
3acaj Ta METOJI0JIONTYHUX HOPM, BIATIOBITHO 710 IKMX B1JJ0YBA€ThCS MPOLIEC MI3HAHHS.

OTtxe, 3 ogHOro O0OKy HayKoBa KapTHHA CBITy JETepMiHye€ HAyKOBHUH METOJ, HaJalouu
oMy QyHIaMEHTaJbHI IIHHICHI Ta CBITOIVISIHI YCTAaHOBKH, III0 BUKOHYIOTH POJIb MEPEAyMOBH
HOro BUKOPUCTAHHS, a 3 1HIIIOI0 - caMi HOPMH HayKOBOT'O Mi3HAHHS 0€3M0CEePEIHbO BILIMBAIOTh
Ha CTAQHOBJICHHS Ta PO3BHTOK CIIENiaJbHUX KapTHH CBITY PI3HUX HAyK, PO3BUBAIOYH YSIBICHHS
PO OKpeMi 00’ €KTH Ta JIMCHICTH B LILJIOMY.

AmnanoriyHi no3uiii 0ayeHHs CTPYKTYpU KapTUHU CBITY, i B3a€MO3B’SI3KIB 13 1HIIMMHU
KOMIIOHEHTAMH OCHOB HAayKH BHCIIOBIIIOIOTHCS I BUueHMMH-topucTaMu. CreniajabHO-HayKOBOIO
KapTUHOW CBITYy (abo cnenudivaum Tumom HaykoBoi mapaaurmu[10; C.10]) mis ropuguuHux
HayK IIpU [IbOMY € TIEBHUN THII IPAaBOPO3yMiHHSL.

3a3BUuYali TUO TPABOPO3YMIHHS BU3HAYAEThCS BUYCHHWMH-IOPHCTAMH, SK I[EBHA
y3arajbHeHa 17eoJiori3oBaHa MOJelb MPaBoBOro (eHOMEHY, IO BiloOpa)kae CYTTEBI O3HAKU
MEBHOT MHOYXMHU KOHKPETHUX MTPABOBUX YSBIICHb Ta MOHATH, SIKi, CBOEIO YE€Prol0, BiIMOBIAIOTh
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il imeosorizoBaniii momeni sk B3ipurpo[15; C.51]. ToOTo, came y MOHATTI NMPaBOPO3YMIHHS
BTUIIOETbCSL TNEBHUM o00pa3 faificHocTi (y 1bOMY BHUIAAKY I[IpaBa, SK 1ii YacTUHH),
BUKOPUCTOBYBAHUH Y TPOIIEC MTI3HAHHS I0PHINYHUX SBUIII.

@OyHKLIi MpaBOPO3yMIHHS y MPOLECI MPABO MI3HAHHS € TAKOX B IJIOMY aHAJOTTYHUMHU
THM, 1110 XapaKTEepPU3yIOTh CIelialIbHy KapTUHY CBITY, SIK KOMIOHEHT OCHOB HayKH. 30Kpema, 5K
3a3Hayae Bigomui Qinocod mpaBa B.C. HepcecsHi, came TN NpaBOpO3yMIiHHS BH3HA4ae
MapagurMy MOPUANYHOTO IMi3HAHHS, BIACHHI HAyKOBO-TPABOBHM 3MICT, MPEAMET Ta METOJ
BiIMOBiTHOTO BueHHs mpo mpaso[13; C.132].

AHaJIOT1YH1 MO3HUIIIT BUCIOBIIOIOTHCS 1 MPEICTABHUKAMH YKPAaiHCHKOI FOPUIMYHOT HAYKH.
Tak, na gymky JI.B. IleTpoBoi, mpaBo 0€3BiTHOCHO JI0 OTO PO3YMIHHS Ta OMHUCY 3 TOYKH 30Dy
IIEBHOTO METOLY € AaJOoriuHMM MarepiaJioM. 3HaHHS K @po IpaBo HabyBae CBOIO
(yHIaMEHTAJIFHOT'O 3HAYEHHS JIMIIE TOJi, KOJH TOB’SI3y€ThCS 13 (I0CO(CHKOI0 KOHIIEMIIIE0
cBity[16; C.396].

BpaxoByroun HaBeJeHE, a TAKOXK Te, M0 HAWBAKIMBIIIOK XapaKTEPUCTHKOK KapTHHU
CBITY € ii OHTOJIOTIYHUW CTATyC, a MOHATTA, IO BXOIATH 1O ii CKIAAy OTOTOXHIOIOTHCS 13
niiicaictio[19; C.207-208], npencTaBiieHHs IPaBOPO3YMIHHS K CIIENiaJbHOT KAPTHHH CBITY JUIS
IOPUINYHUX HAYKU € OOTPYHTOBAaHUM.

Takox BaXJIMBHM € TMHTAaHHS IIOJ0 B3a€MO3B’SI3KIB MPABOPO3YMIiHHS, SK KOMIIOHEHTA
OCHOB IOPHUIWYHOI HayKu, Ta MeToliB mi3HaHHA. Cuin morogutucs 13 A.A. Ko3oBcekum, sik
BKa3ye, 10 METOJ JOCIIPKEHHS MpaBa € MOXITHUM BiJ MPUIHATOI HA MOYAaTKaX AOCITIIKEHHS
NO3UIlii BITHOCHO THUIy MPaBOPO3YMIHHS, MPABOBOI MapaJuTMHU y HIMPOKOMY pO3YyMiHHI[7;
C.71]. He BunagxkoBuM Yy IIbOMY BIJHOIICHHI € T, IO CaMe aHadi3 CBITOTJISAIHO-
METOIOJIOTTYHUX MOXKJIMBOCTEH KOHKYPYIOUUX THITIB MPABOPO3YMIHHS, Cepell SKUX OCHOBHUMHU
€ TPaBOBUU IO3UTUBI3M 1 TeOpii NPUPOJHOrO IpaBa, BU3HAETHCS HANWBAXKIMBIIIOK METOHO
merooJorii ¢inocodii mpasa[17; C.48].

TakuM 4YUHOM, B3a€EMO3B’SI30K HAyKOBOI KApTUHU CBITY Ta METOMAIB Ti3HAHHS
BHUSBJISETHCS Yy HaJlaHHI OCTaHHIM (yHIaMEHTaJIbHUX ILIHHICHUX Ta CBITOTJISIHMX YCTaHOBOK,
SAKI 3a CBOEIO CYTTIO € TepeayMoBaMu Ti3HaHHA. CBO€O UYEpror, METOIW IMi3HAHHS
Oe3mocepeIHPO BIUIMBAIOTh Ha CTAHOBJIEHHS Ta PO3BUTOK CIEIiajJbHUX KapTHH CBITY Pi3HHX
HayK, pO3BUBAaIOYM Ta YTOUHIOIOYH YSBJIEHHS MPO BiANOBiHI 00’ekTH. HaBeneHe TBepaKeHHS €
CIIPaBeIUIMBUM 1 BIIHOCHO IOPHIMYHHUX HAyK, CIellialibHa KapTUHA CBITY SKHX BHPAXKAEThCS
MOHATTSM MPABOPO3YMiHHS.

[lle oMHUM KOMIIOHEHTOM OCHOB HayKH € ii (pimocodcbki OCHOBH.

Cepen ¢inococbKUX OCHOB HAayKH, SIK MPABUJIO, BUIIISAIOTHCS JIBI B3a€MOIIOB’sS3aH1
HiCHCTEMH: TO-Tleplle, OHTOJOrIYHA, MpelCTaBlIeHa CITKOIO KaTeropidi, KOoTpi CIyryroTb
MaTPUIICI0 PO3YMIHHS Ta Ti3HAHHSA JOCJI/DKYBAaHMX OO0 €KTIB, IMO-IPYyre, emicTEeMOJIOTIYHA,
BUpa)K€Ha KaTEropiaJlbHUMHU CXEMaMH, SKY XapaKTepU3yIOTh IMi3HAaBaJbHI MpoOLEeNypu Ta iX
pe3ysbTaT (pO3yMiHHS ICTUHM, METONY, 3HAHHS, IIOSICHEHHS, J0Ka3y, Teopii, gakty 1 T.i.) [19;
C.287].

dinococbki OCHOBM HayKH 3a0€3ME€4yl0Th CBOEPIIHY «CTUKOBKY» HAayKOBUX KapTHH
CBITYy, @ TaKO)X HOPMAaTUBHHMX CTPYKTYp HAyKd 13 MaHYKOUYHM CBITOIVISIAOM Tiei abo iHIIOq
icropuyHoi emoxwu, i3 kareropismu ii kymbrypu[19; C.260]. o ckiany ¢imocopchbkux OCHOB
HayKd BXOJSATh, MOPSA 13 OHTOJOTIYHMMHM TIOCTyJIaTaMH, BHPaXEHUMH y (opmi KaTeropii,
TaKOXX 17€i 1 NPUHLMIHM, $KI 3a0e3meuyroTh mpouec mi3HaHHA. LI mpuHnuMnu 3a3Buyait
CIIPSMOBYIOTH I1€peOyJ0BY HOPMATHUBHUX CTPYKTYp HayKd Ta KapTUH [IHCHOCTI, a IOTIM
3aCTOCOBYIOTBHCSI Ul OOTPYHTYBAaHHS OTPUMAaHHX DPE3YNbTaTiB — HOBUX KaTeropii Ta HOBHX
YSBIICHb ITPO METO/I.

dopmyBaHHS Ta TpaHCIHIisA (LIOCOPCHKIX OCHOB HAyKW B OOJACTh JOCHIKEHb, SKI
MPOBAJATHCS B MEXaxX OKPEMUX HAyK, 3IHCHIOETBCS NUIIXOM aJanTamii iaei, ski Oymu
BUpoOsieHl y ¢inocodii mo cmemudikd mi3HaHHS OKpemMux o00’ekTiB. B Takuit croci6
3MIACHIOETHCS KOHKpeTU3allid BUXIAHUX (inocodCchKux ieH, iX yrouneHHd. Lle HeoOxiaHoO amns
Mi3HaHHS B MeEXKax OKpPeMHUX JTUCHMIUIIH, MoOyaoBa KaTeropiajJbHO-MOHATIHHUX amapaTiB
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OKpeMHX HayK, B TOMY YHCJI IUIIXOM MPUCTOCYBaHHS (igoco(ChKUX KaTeropid IS Iijier
KOHKPETHHX JIOCIII/IKEHb.

Becp meit koMmmiiekc DOCHiKEeHb Ha MeXi MK (itocodiero Ta KOHKPETHOI HAayKOIO
CTaHOBUTH IIOMITHY YaCTUHY IpeaMeTHOro noiis ¢pistocodii 1 METO10JI0T1T HayKH.

I, HapemTi, OCTaHHIM KOMITOHGHTOM OCHOB HAayKH, KWW € HaWOuIbII OJU3bKUM 10
HayKOBOT'O METOJY, € 1/IeaJli Ta HOPMH HAyKOBOT'O i3HAHHS.

Cepen imeamiB Ta HOPM HayKOBOTO Ti3HAHHA TMPHUHITO BUOKPEMIIIOBATH [1Ba
B3a€EMOIIOB I3aHUX «OJIOKHM»: a) BJIACHE TI3HABaJbHI yCTAaHOBKH, SIKI PETryJIOITH MPOIEC
BIJITBOpEHHSI 00’€KTa B PI3HOMaHITHUX (OpMax HAyYKOBOTO 3HaHHS; 0) coliajdbHI HOPMAaTHBH,
K1 PIKCYIOTh POJIb HAYKH Ta 1i WIHHICTb JJIsl CYCHIIBHOTO )KUTTS HAa IEBHOMY €Talli iCTOPUYHOT O
PO3BUTKY, CKEpPOBYIOYH MPOIEC KOMYHIKaIIil TOCTIIHUKIB, BITHOCUHU HAyKOBUX CITIBTOBApPHUCTB
Ta yCTaHOB OJIMH 13 OHUM Ta i3 cycmiibcTBoM 3aranom[19; C.244].

[neanu Ta HOPMU HAayKH BUPAXKAIOThH MPAaBWIIA, B3ipIli, TPHHIIMIH, SIKUMH PETYIIOETHCS
HayKOBE JOCHI/DKEHHS K 1 Oyab-sfka 1HINA JisNIbHICTh. B 1X cucTeMi BUpaKkeHI IIHHICHI
opieHTaIlli Ta 171l HAYKOBOI MISUIBHOCTI, @ TAaKOXK 3arajibHi YSBJIEHHS MPO CIIOCOOU JOCSATHEHHS
TaKuX IiIed, Xy ix peanizamii. Came TyT BUSBISETHCS MPOLECYaTbHO-HOPMATUBHUI acleKT
Mi3HaBaJILHUMN 3aCO01B.

HopmaTtuBHa mnpupona Meromy Mi3HAHHS BIJ3HAYA€THCA 1 B 0araTbOX OCIHIJKEHHAX
npaBoBoi Metononorii. Tak, Ha 1yMKy A.A. K03710BCbKOro, METOJl — i€ 3aBKIM Ii3HaBaJIbHA
HOpMa, a Horo CyTHICTh BUSBIIIE€ThCS B HOpMaTHBHOCTI[7; C.69].

Sx 3a3nauae B.C. CrbomiH, HayKOBe II3HAHHS 3arajoM peryjil€eTbCs OKPEMUMHU
i71ealaMy 1 HOpMaTHBaMHU, SIKi BUPaKAKOTh IIIHHICHI Ta I[IJIbOB1 YCTAHOBKM HAYKH, BIJIIOBI JaI0UN
Ha MUTAHHS: JJs 4Oro moTpiOHi Ti abo0 1HIII Mi3HABalbHI Jii (LIHHICHI PETyJsTHBH), SKUH TUII
3HaHHS Ma€ OyTH OTPUMAHO B Pe3yJbTaTi iX 3A1HCHEHHs (I1IbOB1 YCTAHOBKH) Ta SIKUM CIIOCOOOM
otpumart 1ei npoaykr[21; C.7].

3MiHu B 0a30BUMX HAYKOBUX 1/1ealiaX Ta MpaBuiax 3100yTTS HOBUX 3HAHb 13 HEOOXIAHICTIO
MPU3BOJUTH 0 TOTO, IO B MEBHUU Yac iCHyBaHHS HAyKH CIIBTOBAPHUCTBO BUEHUX BUMYIIECHO
BTATYETHCS y CHIp BIHOCHO IMX MHTaHb, IO 13 TAaKOK > HEOOXITHICTIO BUPILIYETHCS
JOCSITHEHHSIM KOHCEHCYCy Ta NPUHHSATTSAM HOBHUX YW YTOYHEHHX 1/I€aiB Ta HOPM, MOMIYKY
MojieNiel BUpileHHs Tpo0JIeM, sIKi CTOSITh TIepe/l BUCHUMH.

BinHaiineHHs Takoro KOHCEHCYCYy i3 HacTymHUM (GOPMYITIOBAHHSIM iJI€alliB Ta HOPM
HayKd € HaA3BMYAHO BAXJIMBUM JUJIs 30€peKEHHs 11 I[IJTICHOCTI, OCKUIbKM, SIK 3a3HayaB
Binomuii dinocodp nHayku T.KyH: «Ha ogHOMy i ToMy >k HaOOpi JaHUX 3aBXKIM MOXKHA 3BECTH
OlbIe HiXK OAMH TeopeTuuHuit KoHCTPYKT[8; C.20]».

BBakaeTbcs, 110 TakMil KOHCEHCYC JOCSATA€TbCA HAa TPbOX PIBHAX: (pakTyaJdbHOMY,
METOJIOJIOTTYHOMY Ta aKCiOJIOTIYHOMY.

Ha ¢akrtyanbHOMy piBHI 00’€IHYIOTBCS EMIIIPUYHE Ta TEOPETHYHE 3HAHHA 13 1X
B3a€MO3B’s13kaMu[2], TOOTO AHMCKYCii i3 TPUBOAY TOrO SIKi eMIIpUYHI AaHi Ta (aKTH, a TAKOK
Teopli NpUHMAIOTBCA CIHIBTOBAPUCTBOM, BHACHIAOK YO0 KOHCTaTyHOThCS «(daKTyasbHI
pi3HOUUTAHHA» a00 «(haKTyaJbHUN KOHCEHCYC.

MeTtononoriyauii piBeHb MPEACTABISE PErYSTHBHI MpaBuia, IPUIMKCH, SKiI BUZHAYAIOTh
CTpaTerilo Ta TAKTUKY MPUHHATTS CHIBTOBAPUCTBOM Teopiil Ta (pakTiB, Ta 32 CBOEIO MPHUPOIOIO €
MIHJMBHUMH, 110 W TIOPOKY€E CIIOPH BIIHOCHO HHUX. AKCIONOTIYHUN piBeHb (DiKCye
(byHIaMeHTaJIbHI i3HABAJIbHI 1[1J11 Ta IHHOCTI HAYKOBOI'O M13HAHHSL.

ToOto, imeamn Ta HOPMH HAyKOBOT'O IIi3HAHHSA, SK KOMIIOHEHT OCHOB HAyKH,
MIpEJCTaBJIeH] 13 OAHOr0 OOKY IMi3HABAJIbHUMU LIJISMH Ta LIHHOCTSAMU (AKCIOJOTTYHUN PIBEHb) Ta
Mi3HaBAILHUMU TIPAaBUJIAMH Ta HOpMaMH (METOIOJIOTIYHUH PIBEHB).

Sk 3a3nauae B.C. CTpormiH, MIHHOCTI Ta IiJi HAYKH CIIiJ KBaIi(iKyBaTH SK i/1ead HAyKH,
a mpaBWJIa, MO iX KOHKPETU3YIOTh SK CYKYIHICTH HOPM, 1[0 BU3HAYAIOTh ICTOPHYHO MIHIUBUN
HaykoBuii MeToz[19; C.240]. I3 1pOro BUIUTMBAE BHCHOBOK, IO MPOTPECHUBHI 3MiHH B HayIli
BHUPaXKaIOThCSI HE TIJIbKU B CTBOPEHHI HOBUX TEOPil Ta HAKOMMYEHH1 HOBUX (haKTiB, ajie i B 3MiHI
METO/IB Ta I3HAaBAJILHUX I[IHHOCTEN.
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[Ti3HaBanpHI ifeanu Ta HOPMH MalOTh JIOCTAaTHHO CKJIAJIHYy Opradizamiro. B ix cucremi
BUJIUISIFOTHCS] HACTYIHI OCHOBHI (hopMu: 1) i1€anu 1 HOPMU MOSICHEHHS Ta OIKCY; 2) J0Ka30BOCTI
Ta OOIPYHTOBAHOCTI 3HaHHsS; 3) moOymoBu Ta opranizauii 3Hanb[19; C.244]. Tlpu upomy B
CYKYIIHOCTI BOHHM YTBOPIOIOTh CBOE€PIIHY CXE€MY METOAY JIOCHITHUIBKOI AISUIBHOCTI, fKa Ha
PI3HHX eTanax iCTOPUYHOrO PO3BUTKY HAYKH BHUI03MIHIOE CBOI THIIH.

IcropyuyHa MIHJIMBICTH il€alliB 1 HOPM  HayKd, HEOOXIiJHICTb BHPOOJICHHS HOBHX
pEeryIATUBIB  TOCHIPKEHHS TOPOKYye TMOTpedy B IX OCMHCIEHHI Ta pallioHaJbHil
excrutikanii[19; C.256]. PesynbraToM Takoi pediexcii Hax HOPMAaTUBHUMHU CTPYKTypaMHu Ta
i7leajJjaM HayKH BUCTYIAalOTh METOAOJIOTT4HI IPUHIUIIN, B CUCTEMI SKUX OMUCYIOThCA 1]1ealu Ta
HOPMU JOCITiJIKECHHSI.

Buxonstuu i3 HaBeeHOTr0 MOKHA 3pOOMTH BUCHOBOK TIPO T€, IIO i7ead Ta HOPMHU HAyKH
YTBOPIOIOTH LIIJIICHY CUCTEMY 13 JOCTaTHHO CKJIAJHOIO oprasizaiieto. [Ipu npboMy 11s cucrema i €
HAayYKOBHUM METO/IOM B HOr0 HOPMAaTHBHOMY aCHEKTi, BXOISYH MPH I[bOMY JI0 OJHOTO i3 TPHOX
KOMITOHEHTIB JI0 OCHOB HayKH — iJieaJliB Ta HOpM JociipkeHHs. CucTemMa Mi3HaBaJIbHIUX HOPM
Opd [bOMY JeTepMiHOBaHa 3 OJHOTO OOKY COLIOKYJbTYpHUMH (aKTopaMu, IE€BHUMU
CBITOTJIATHUMHU 3acaZiaMu, 0 JOMIHYIOTh B KYJBbTYypi Ti€l a00 IHINOI 1CTOPUYHOI €MOXH, a 3
IHIIIOrO — XapaKTepoM AOCIKYBaHUX OO’€KTIB, a OTKEe Mae Oe3nocepenHiil JIBOCTOPOHHIN
3BSI30K 13 IHIIMMHM KOMIIOHEHTAMM OCHOB HAayKH - HAyKOBOIO KapTUHOIO CBITY Ta
¢b110cOPCHKUMU OCHOBAMH HAYKH.

MeToau mi3HaHHS NPSAMO HE BKIIOYAKOYM [0 CBOTO 3MICTy I[IHHOCTI Ta HAayKOBHUI
CBITOTJIA/ € PYHKI[IOHATIBHO 3aJISKHUMH BiJl HUX 1y I[bOMY BHUSIBJISIIOTHCS B3aEMOIIOB’ I3aHUMU 13
HAyKOBOIO KapTHHOI CBiTy. [IpuOmu3HO Te came MOXHa CKa3aTd BiIHOCHO (isocodchkux
KaTeropiii, HayKOBUX MPUHIUIIIB Ta IHIIMX €JEMEHTIB, L[0 BKJIOYAIOTHCA 1O CHCTEMHU
(b110cOPCHKUX OCHOB HAaYKHU.

TakuM 4yMHOM, SIK MOKHA ITOOAYUTH 13 BUKJIAAEHOI0 BHUILE, HASIBHICTH 0OAaraThox MijaXO0/iB
710 BU3HAYEHHS TTOHATTS METOM0JI0TIi[AuB. 4] 13 HAA3BHYAMHO IIMPOKUM J[1alTa30HOM 3MICTIB: Bij
Mi3HaBaILHOTO  3aco0y g0  dimocodii abo Hayku B  IIOMY, OOYMOBIIOETHCS
CHCTEMOYTBOPIOIOYOI0 POJUTIO, SKY BIAIrparoTh METOMW Mi3HAHHS Yy iCHYBaHHI BCi€i cucTeMu
TEOPETUYHOTO 3HAHHS Ta i1 3B’A3KaX 13 JOCHIKYBaHOI JIHCHICTIO, @ TAKOXK iX CTPYKTYpPHOIO Ta
(YHKIIIOHAJIBHOIO TIOB’SI3aHICTIO 13 yCiMa TpbOMa KOMIIOHEHTAMU OCHOB HAyKH, sIKI CTAHOBJISITD
co0010 MiJICTaBU OyAb-SIKOTO Mi3HAHHSL.

OueBHIHO, 10 METOAOJOrI HAyKM HE 3JaTHA BUKOHYBaTH CBOI  (PYHKIII],
30CepeIKYIOUNCh BUKITIOUHO Ha HAYKOBUX METOJIaX, HE BPAaXOBYIOUHM MEPEIyMOBH Mi3HAHHS, Ta
3HauHy MOB’S3aHICTb MDK HUMH. VY 3B’43KYy 13 LIMM HaJaHHS BUYEPIHOTO Ta OCTATOYHOI'O
BU3HAUEHHS LOTO TMOHATTS € 3aBJAaHHSAM HaJ3BMYAalHO CKJIAQIHUM Ta IS CBOTO BHUKOHAHHS
notpedye JOoCcKoHaoi Teopii, ska 6 Oyja 31aTHa OMUCATH BCIO CUCTEMY TEOPETUYHOIO 3HAHHS.
3a HaBEJEGHOr0 BUIIE PO3YMIHHS MicLsl METOAIB Mi3HAHHS B CHCTEMi TEOPETUYHOIO 3HAHHS,
IpeAMeT METOMAOJIOTIi, SIK BYEHHS NP0 HUX, HE MOXKe OyTH NpPEACTaBICHUH BUKIIOYHO
MUTaHHSAMM TPO OKpEMI, HeXall 1 B3aEMONOB’s3aHI B CHCTEMY, II3HaBaJbHI 3acoOU Ta
npouenypu. DopMyBaHHS Ta pPO3rOPTaHHS HAYKOBOTO 3HAHHS € HAJA3BHYAWHO CKIAJIHUM
IPOIIECOM B SIKOMY TaK UM 1HAKIIE 3aJisiHI IPAaKTHYHO BCI KOMIOHEHTH TEOPETHYHOI'O 3HAHHS
(HayKH), CTaHOBJITYM COOOK TEPEAYMOBHM III3HAHHS 1 TaKMM YHHOM JCTCPMIHYIOUH HOTO
311ICHEHHSL.

Leit BninuB HaOyBae BUPILIAJIBHOTO 3HAUEHHS y IMEpioJ] CUCTEMHHUX TpaHcopmarliii
OCHOB HayKH, B XO/I1 SIKOT'0 aHaJli3 Mi3HAHHS € a0COIOTHO HEMOKJIMBUM 0€3 OTJIsly Ha IpoLecu
3MiH, 10 3a4iNaloTh KapTUHY CBITY Ta (P1I10COPCHKI OCHOBU HAyKH, OCKUIBKU IHCTPYMEHTAJIBHO -
npoliecyajibHa YaCTHHA Mi3HAHHS TPaHC(HOPMYETHCS Pa3oM 13 YABICHHAMH PO HOro mpeaMerHe
nonie Ta pimocohchkuM 6azucoM.

Y 1bOMYy KOHTEKCTI BaXXIMBHUM € THUTaHHS MIHIUBOCTi, PO3BHUTKY i/l€alliB Ta HOPM
MI3HAHHA, a OTXKe 1 TUHAMIYHOCTI HayKu B 1ioMy. Sk 3a3nauaB [1. @eitepabenn, ines metoxy,
10 MICTUTB KOPCTKi, HE3MIHHI Ta a0COMIOTHO OOOB’S3KOB1 MPUHITUIIA HAYKOBOI MISUIBHOCTI, HE
3HAaXOJUTh CBOTO MiATBEP/KEHHS B iCTOPil po3BUTKY Hayku[24; C.153]. I3 uiei no3utiero MmoxkHa
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MOTOIUTHUCS, aJDKE BCS BiJoMa ICTOPiS PO3BUTKY HAyKH 3acBiuye IMOCTiHHI TpaHcdopmarrii
171€aj1iB palioOHaIbHOCTI, B31PIIiB HAYKOBOI'O ITi3HAHHS.

Ha 3a3nHaueHe nuTaHHS 3BepTaju yBary, 30KpeMa, Taki BUAATHI (LI0cOPH HAYKH
cydacHocTti sk T.Kyn, I1. ®@eiiepabenn, JI.Jlaynan. [lpu npomy, He3Bakarouu Ha Pi3HI OLIHKHU
MPUYKMH Ta HACIIJIKIB TAKMX 3MiH, BCl BOHH Y CBOIX JIOCIIDKEHHS (DiKCyBaJId MIHJIMBICTh i7€aliB
Ta HOPM HayKH, HasSBHICTh B OAHY U Ty caMy iCTOPUYHY €MOXYy KOHKYPYIOUHUX HOPMATHUBHUX
CTPYKTYp, KOTPHX JOTPUMYIOTHCS Pi3HI BUEHI NpPU MPOBAKEHHI CBOEI iSIBHOCTI, TOOTO
pobeMy IUTIOpai3My i71ealiB Ta HOPM HayKH.

[TmopanisMm HOpM Ta imeaiB Mi3HAHHS BU3HAETHCS OAHUM 13 CaMUX OOTOBOPIOBAHHX
NMUTaHb cydacHol ¢inocodii, Hayku Ta KyapTypu[26; C.127]. V 1nbpoMy BiIHOIIEHHI HeE
CTaHOBUTh BHUHATKY 1 MOPHIMYHA Hayka B MeXaxX SKOI I mpoOiieMa BHU3HAETHCS SIK
HalBaKJIMBiIIa ckiagoBa Metomoiorii[14; C.41].

3a BU3HAHHAM cydacHUX (imocodiB, MUTAHHS ILIIOPATi3My 3HAXOAUTH CBiM BHSIB y BCIX
0e3 BUHATKY cerMeHTax ¢inocodcrkoi mpodiematuku. OHTONOrIS (iKCye BUTOKM Ta OCHOBU
TUTFOPAJIi3My B HEOJHOPIMHOCTI 00’€KTUBHOI'O CBITY, HOTrO pi3HOMAaHITHOCTI, ckiamHocTi. lle,
CBOEIO 4YEpror, MpoOiieMaTu3y€e MOXJIMBICTb OJHOYACHOTO ICHYBaHHS MHOXXHHHU CIIOCOOIB,
MiIX0/1B, METO/IIB, IPUHIIMIIIB aHAJ3Y CBITY, IO BigoOpakae THoceosoris. B Mexax akcionorii
aKTyaJli3yeThCsl MUTAHHS PO CTaTyC 0€3KIHEUHOI KIJIbKOCTI JFOACHKUX OL[IHOK 0araTOMaHITHOCTI
CBITY Ta OCOOJIMBOCTEH MOT0 Mi3HAHHS Y BIAMOBITHOCTI 13 moTpebaMu, OakaHHIMH, 3HAHHSAMU. [,
HapEIITI, 3asBjsS€ MPO cede mpodiemMa «IPaKTHK» OCBOEHHS CBITY — cdepa Mpakceosorii[26;
C.129].

[Ipu aHamizi MOHATTS «ILIFOpATi3M» Y KOHTEKCTI METOJOJIOTII Mi3HaHHS, SK IPaBHIIO,
BUJUIIIOTECS JIBA OCHOBHI MIAXOAM IO HOro po3yMiHHs. BiamoBigHO 10 mepmioro i3 HUX
BU3HAETHCS 1ICHYBAHHS OJHIE] peaJibHOCTI Ta MHOXXMHHU MIAXOMIB 10 ii Mi3HaHHS. 3a TaKoro
MIAXOAYy 13  METOJOJIOTIYHUM  IUIIOpali3MOM  IOB’SI3Y€TbCS  PO3IIUPEHHS  TOPU3OHTY
paIliOHAIBHOCTI NUISXOM TIOEJHAHHS, CHHTE3y METOMIB Ta IiX IHTEpHpeTalii, BHU3HAHHS
MOKJIMBOCTEH PI3HUX METOIB 1 iX BUKOPUCTAHHS AN OMTHMI3allii pe3ynbTaTiB mi3HaHHA[1;
C.18]. Hpyruii migxim He OOMEXKYeThCS LIUM, TOCTYNIOYH OHTOJIOTIYHY 0OaraToMaHiTHiCTh
MOYaTKiB CBITY.

Tak camMo 1Ba OCHOBHMX MIJXOAM 10 MPOOJIEMH ILTIOpAi3My i/€alliB Ta HOPM
Mi3HAHHS MOXKHA BUAUIMTH 1 y KOHTEKCTI PO3BUTKY HAyKOBOro 3HaHHA. [lepmmii minmxin,
HalOLIBII B1IOMUM MpencTaBHUKOM sikoro € K.Ilonmep, Haminenuit Ha moOya0oBy pallioHaIbHOL
KOHIIETIIT 3MIH B Haylll, BKJIIOUAIOUN 3MIHU ii IPaBUJI Ta HOPM, SIKI PEryJIIOI0Th JOCTIIKEHHS.
Jpyruii miaxia BIACTOIOE HepallloHalIbHI MOJEN POCTy 3HaHHS Ta 3MiH B Hayui. Cepen ioro
npeacTaBHUKIB ciif BuaAUMTH T.KyHa 13 HOro KOHIEMINED «HAYKOBHX PEBOJIOLIN» Ta
[1.®eliepabenna, sikuii BiJICTOIOBAB MO3UIIIT «METOIO0JIOTIYHOI0 aHAPXIZMY.

[IpUHIIMTIOBOO BIAMIHHICTIO IMX IIAXOAIB € XapaKTePUCTHKA TMPOIeCcy MPHPOCTY
HayKOBOI'O 3HAHHS SIK KyMYJIITUBHOrO, a00, HAIpOTH, CTPUOKOMOIIOHOI0, «PEBOIOLIHHOIOY.
SIKIIO NPUXUIIBHUKY «palliOHAaIbHUX KOHLEMNIII» 3MIiH y HayIll CTBEPKYIOTh B SIKOCTI I'OJIOBHOT
XapaKTePUCTUKN HAYKOBOI PaliOHAIBFHOCTI MOCTYMOBE KyMYJIATUBHE MPUMHOKEHHS iCHYIOUHX
3HaHb HAa OCHOBI YJIOCKOHAJIEHHS iCHYIOUMX TOSICHIOBAJIBHUX CXEM dYepe3 MOCTIHHY KpPUTHKY,
danpcudikamito (K.Ilommep), TO 11X ONOHEHTH CTOATh HAa TO3UINAX HETHIHHOCTI,
HEpaIiOHAJILHOCTI I[bOTO MPOIECy, IO MPOTIKAE PEBONIOIINAHO, CTPHUOKOIOMIOHO BHCYBAarOYU
npu ubomy ippauioHanbHi nosicHeHHs (T.KyH) a0o x BU3HaIO4M pyIlIiHOK CHJIOK HpoLEecy
NPUMHOKEHHST 3HAaHHS CBiJOME 4YHM HECBIJIOME HEXTYBaHHsS paliOHAJPHUMU HAyKOBUMH
Hopmamu (I1.dDeliepabenn). OnHak, CIUIBHUM AJIs LMX M1JIXOAIB B OyIb-IKOMY pa3i € BU3HAHHS
MIHJIMBOCTI HOPM Ta iJieajIiB Mi3HAHHS.

Tpanchopmarnii HOpM Ta imeaniB Mi3HAHHS BiAICParOTh OCOOIUBY pOJb Yy Mpoieci
PO3BUTKY HAayKH Ta TIOB’SI3yIOTbCA 13 eramamMu il OyTTs, $Ki TpaguLifHO HA3MBAIOTHCS
«HaykoBuMH peBomorismuy. Ha nymky T.KyHa, sikuif € aBTOpOoM LBOro TEpMiHy, MiJ 4ac
HAYKOBOI pEBONIONII BiOYBA€ThCS PEKOHCTPYKIIST HAYKOBOI'O 3HAHHS Ha HOBHX OCHOBAX,
3MIHIOIOTHCS HAHOUIBII €JIeMEHTapHI TEOPETUYHI y3araJIbHeHHS, a TaKOX MHOXHHA METOIIB
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napagurmu[8; C.40]. ToOTO, 03HAKaMKU HAYKOBOI PEBOJIOLIII € CYyTTEBA 3MiHA SIK OCHOB HAyKH B
LIJIOMY TakK 13aco01B Mi3HAHHS 30KpeMa.

Jewo iHma nosutis Oyna BucinonieHa B.C. CTbomiHUM, SKMM OOIPYHTOBYETHCS Te3a
3riIHO J10 SIKOi HayKoBa PEBOJIIOLsS, Mepedy/0Ba OCHOB HAayKH, MOXE 3/1HCHIOBATUCS Y IBOX
PI3HOBHJIaX: a) K PEBOJIIOLIS, OB’ A3aHa 13 TpaHC(HOPMAIIIEI CIeliaJlbHOI KapTHHU CBITY 0€3
CYTTEBHX 3MiH iIcaJiB 1 HOPM JOCIIDKEHHS; 0) K PEBOJIIOLISA, B IIEPIOJT IKOT pa30oM i3 KapTHHOIO
CBITY paJIuKaJIbHO 3MIHIOIOTHCS 1/1€a)Ii Ta HOPMH HaykH 1 11 pinocoderki ocrou[19; C.200].

[lepeObynoBa mincTaB JOCTIIKEHHS B YMOBax «HAyKOBOI PEBONIONID» MOXKeE
3MIACHIOBATUCS JIBOMA OCHOBHUMHU IIISTXaMH: 32 PaXyHOK PO3BHTKY 3HAaHHS B MEXaX OKpPEMOi
Hayku a0 K 3a paxyHOK IPUBHECEHHS MapaJurMajbHUX YCTAaHOBOK 13 OJIHI€T HAayKH Ha
iHmy[19; C.619]. B icropii Hayku 1i NUISXH 3a3BHYail MOEAHYIOTHCS i3 JOMIHYBAHHSIM OTHOTO
13 HUX.

HoB1 HOpMHM HayKOBOTr'O Mi3HAHHS BTUIIOIOTHCS Y METOJOJIOTIYHUX MPUHLKINAX, YMOBOIO
MOSIBH SIKMX € 3apOJDKEHHS HOBHUX 17I€alliB HAYKOBOCTI. [1eanu MOCHiKEHHS BHPAXKAIOTh HOBE
PO3YMIHHS IJIEH JTOCIIKEHHS, a HOPMH, SIKi (DOPMYIOTHCS Ha 1X OCHOBI, BKa3ylOTh Ha CIIOCOOHM
nocsrHeHHs Takux nuei[19; C.620]. Ockinbku ieanu i HOPMHU JOCITIDKCHHS BKJIIOYAIOThCS B
HayKy 3aBISKH (110cO(ChKOMY OOI'PYHTYBaHHIO, (POpMYyBaHHS HOBHX 1J1€aJiB 1 HOPM 3aBXKAU
nependavyae mepeOyaoBy Ta CTBOPEHHS HOBHUX (UTOCOPCHKUX OCHOB HAayKu. TakuMm 4YHUHOM,
HAayKOBa pEBOJIIOLIS IbOrO THUIIY IOB’A3Y€TbCS 13 TpaHc(popMallie€ro BCiX 0€3 BUHATKY
KOMITOHEHTIB OCHOB HayKH.

[IutaHHs imeaniB Ta HOPM JOCHIIKCHHS, @ OT)KE 1 NMUTAaHHS HAYKOBOI METOMOJIOrIi, €
JOTHYHUM JO TUTaHHS MpPO TUNU HAYKOBOI palioHaNbHOCTL. Ilpu po3yMiHHI TOHATTA
paLiOHAILHOCTI MAa€ThCs HA yBa3i JESKUN eTasioH HaykoBocTi 3HaHHs[12; C.219], ToOTO meBHY
CHUCTEMY HOPM 1 OCHOB, IO JO3BOJIAIOTH OIIHUTH Ty a00 I1HIIY MisJIHICTH SK HAyKOBY a0o
HEHAYKOBY.

[Tix TMmoM parioHaJbHOCTI 3a3BHUYail MalOTh Ha yBa3i IJ100aIbHUN BUIIAJIOK TPOLEAYPH
parrioHami3alii, KoM €TalioH sBIsi€ cOOOK HE MPOCTO Ti a0 iHII ieaTd HAYKOBOCTI, ajue i
JesKy TJ100aJbHY CHUCTEMY TaKUX ifeaiB — HayKOBY KapTHHY CBITYy UM CHCTEMY HayKOBHMX
uinHocreii[12; C.223].

B icropii Hayku 3a3BHYaii TOBOPSTH MPO KIACHYHHM, HEKJIACUYHUN Ta MOCTHEKIaCUYHUN
TUIHM HAYKOBOI PalliOHAJIbHOCT1, KOHLEMIis 3MiHU SKUX Oyna obrpyntoBana B.C. Cteoninum, Ta
KJIQCHYHUN 1 HEKJACHMYHUU  17eald  pallioHaJIbHOCTI, PO3PI3HEHHS SKUX  3/1HCHUB
M.Mamappamsimi|[2].

Sk 3a3naqae 1.C. JloOpoHpaBoBa, KJIACHYHHUI TUI HAyKOBOI palliOHAIBHOCTI repeadayae
B SIKOCTI YyMOBH 00’€KTHBHOCTI eliMiHalil0 Cy0’€KTa, HEKJIACHYHHI — BpaxyBaHHS 3aco0iB
JOCITIDKEHHS, a MTOCTHEKJIACMYHUMA — 11Ie ¥ BITHOCHICTh 3HAHHS JI0 TI03aHAYKOBUX I[IHHOCTEH 1
opienranii cy0’ekrtal[3; C.212].

[HImIMMU coBaMM, 3a KJIACHUYHOI'O TUIIY PalllOHAJbHOCTI BBAXKAE€TbCHA, IO 13 IPOLECY
MI3HaHHS MOXe OyTH BUKIIOYEHHH abo mpuHaliMHI MIHIMI130BaHUM BIUIMB CyO’€KTa IMi3HAHHSL.
OcHOBHUH 17€ajl HAyKOBOI'O 3HaHHs Iependadae YCyHEHHsI 13 pe3yJbTaTiB Mi3HABAJIbHOT
JiSTIBHOCTI BChOTO, 11O CTOCYEThCA i1 cy0’ekTa. OKpiM IIbOr0 OCHOBHOKO IIHHICTIO HAYKH, SIKiH
TaK Y 1HAKIIIE MiMOPSIIKOBYHOThHCS 1HIII I[IHHOCTI, BBAXKAETHCS IIHHICTh 1ICTHHHOCTI.

3a HEKJIACHYHOI'O THUIy palliOHAJbHOCTI ICTHHA OUIbIIE HE PO3TIIATAETHCSA SK SBHIIE
0e3BiTHOCHE J10 Cy0’€KTa Ta BUKOPHMCTOBYBAHUX HUM II3HABaJbHUX 3aC00IB, BIUIMBAIOYU TUM
CaMMM Ha 11eajl HAyKOBOI'O 3HaHHS.

Ha nymky B.C. CrpomiHa, B Cy4acHy €HOXy, B OCTAHHIO TpPeTHHY XX CTOJITTS,
MPOXOASATh HOBI KapAWHAIBbHI 3MIHM B OCHOBaxX HAayKH, sIKI XapaKTepU3YIOThCS SIK YeTBEpTa
riiobajibHa HayKOBa PEBOJIIOIIS, B XO/Ii SKOT HAPOKYEThCS MOCTHeKIacuuHa Hayka[l19; C.626].
[TocTHekIaCMYHMI TUT HAYKOBOI PalliOHANIBHOCTI BPAaXOBY€ CHIBBIIHOCHICTH OTPUMYBAHUX
3HaHb NMPO O00’€KT He TUIbKHM 13 0COOJIMBOCTAMHU 3ac00iB Ta omepauiil IisIbHOCTI, OJHAK 1 3
IIHHICHO-I[IJTbOBUMH CTPYKTypaMH, TIPH YOMY IOCTYJIFOETHCS 3B'SI30K BHYTPIIIHBO HAYKOBUX
1iJIeH 13 M03aHAYKOBUMHU, COLIAIBHUMHU IIIHHOCTIMH 1 IisiMu. T00TO, i1eat parioHaIbHOCTI, 110
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nependavyae MPOBEACHHS HEHTpPaJbHOrO JOCHIDKEHHS Yy BIIHOIIEHHI g0 (akTopiB
aKC10JIOTIYHOI'0 MOPSIKY, 3MIHIOETHCS, HE TUIBKU JIOMYCKAalO4M, a i BUMAaramuu 3adydeHHs 10
Ipoliecy Mi3HaHHS [103a HAYKOBUX LIIHHOCTEH 3arajJbHOCOLIaJIbHOTO XapaKTepy.

VY Tol ke yac, He3Ba)KalouM Ha 3HAUYHI 3MIHM KJIACHUYHOI HayKH, Ha AYMKY 0aratbox
cydacHux @inocodiB, Ha pa3i HE MOXHA TOBOPUTH IpO il OCTATOYHY 3aMiHy HOBOIO
nmocTHeKIacuuHow. Tak, Ha nymky B.I. MoiceeBa, HaKONWYEHHS 3HAYHOI KUIBKOCTI 3MiH B
crapoMmy 00pa3i peanbHOCTi, 0OYMOBIIIOE BUCHOBOK MPO MPOMIKHHI €Tan 3HAaXOKEHHS HAyKH,
sika epeOyBa€e B O4iKyBaHHI MOSBU HOBOI kKapTHHU cBiTy[12; C.227].

Cxoxy mnosurito 3aiimae [.C. JloOpoHpaBOBa, 3a3Ha4ar04u MpO T, MO HAYKOBE
CIIBTOBAPUCTBO Hapas3i BUPOOMBIIM HOBI THUIHU palllOHAJbHOCTI, HE Ma€ BIANOBIIHO iM i1eany
paLioHaNLHOCTI a00 HaBITh BIIEBHEHOCTI B MOXIHMBOCTI ioro ¢opmymoBanns[3; C.215]. Taka
TOYKA 30py MIATPUMYEThCS W iHIMMU ¢inocodamMu HayKH, SKi 3BEpTAIOTh yBary Ha iCHyBaHHS
KpH3H i€l JAeMapkamii Ta NMpakTUYHO TOBHY BTpPATy PO3YMiHHS CHENH(IYHOCTI HAYKOBOTO
mizHanna[12; C.215].

HesBaxkatoun Ha BH3HAHHS MPOAYKTUBHOCTI Ta OUYEBUIHHUX YCHiXiB Cy4yacHOi HayKH,
noOy/10BaHOi HAa MPUHIMIAX IUTOPATi3My Ta JOAATKOBOCTI Mi3HAaBaJIbHUX 3aCO0IB Ta X OCHOB,
Horo, sik 3a3Hadae JL.I'. YepBoHHas, «OUIbLIY AEMOKPATUYHICTh Y IOPIBHSIHHI 13 MOHI3MaMmu»
[26; C.133], 3ymMOBJIEHOrO BiAXOMOM Bif if[ealliB KIIAaCHYHOI HAYKH, TAKUH MiaXiq Hece B co0l i
HE/ONIKH, SIKI HacaMIepe] IOJAraloTh B IMPOOJIEMATUYHOCTI CTBOPEHHS Hal Horo mijacrasl
IITICHUX IHTETPOBAHUX TEOPIM.

BbaraTorpanHiCTh Cy4acHHX HAYKOBUX JIOCHIDKEHb MPOCTATAETbCS BiJ OpPraHiuHOL
€IHOCTI 4Yepe3 IUIIpali3M METOAOJOTIYHUX TMPUHIUIIB [0 EKJIEKTU3MY, SKUA MOACKYAH
Ha3uBaeThes (pitocodaMu HaxapakTEPHIIIOK PUCOI0 CydacHOro crany ¢inocodii B Ykpaini[9;
C.27].

Cxoxa cuTyallis Ma€ Miclie 1 B IOpUINYHIN Haylll, IPEICTABHUKH SKOI, XapaKTepU3yIouu
BIJIXiJ MMi3HAHHS IpaBa BiJl MOHICTHYHMX JO IUIFOPATICTUYHUX IMO3UIIH, 3a3HAYAI0Th, 1[0 Pa30M
13 TIPUXOJIOM HA 3MiHY OJHOOIYHOMY COIialIbHO-EKOHOMIYHOMY JETEPMiHI3My MapKCHCTCHKOT
METOJIONIOTIi  YCBIJOMIICHHS 0araTOBHMIPHOCTI pO3BUTKY IIpaBa, Hacrajla METOAOJOTIYHA
HEBHU3HAYECHICTH Ta PO3TyOJICHICTb.

TakuM YWHOM, BHUXOISYM 13 HaBEJEHOrO0 BHUIIE OadyeHHS METOAY Mi3HAHHA Ta
O00YMOBJIOIOYMX HOTO CTPYKTYp, SKUMH € CHCTEMa OCHOB HayKH, IO Ha Cy4acHOMY eTami
PO3BUTKY HayKH, XapaKTE€pU3YIOThCS CHCTEMHUMH TpaHC()OpMAIisIMHU, BapTO MIHTH BHCHOBKY
PO JOLUIBHICTh PO3TJIAAY METOLOJIONYHOI MPOOJEeMATUKU HE JIMIIE y KOHTEKCTI OKPEMHX
METOMIB Mi3HaHHS JIHCHOCTI, a 1 y I1X 3B’SI3Ky 13 CBITODSIIHUMH Ta (imocopcbKkuMu
yCTaHOBKaMH, ifiealaMyd Ta LIHHOCTSIMH, 110 BUKOPHCTOBYIOTHCS y MpOIECi IHTEIeKTyaabHOi

JiSTTPHOCTI Ta 1HIIUMHU €JIEMEHTaMU OCHOB HAyKH.
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JABHE (JOJAEPKABHE) YKPAIHCBKE 3BUYAEBE IIPABO: ETAII
CTAHOBJIEHHS

3axapuenko ILII., noxtop ropuamyHux Hayk, npodecop, npodecop kadeapu icropii
npaBa 1 JepkaBu HOPUIANYHOTO (akyiabTeTy KHiBChKOro HaIlioHaJLHOTO YHIBEPCHTETY IMEHI
Tapaca IlleBueHka

Zakharchenko P. ANCIENT UKRAINIAN CUSTOMARY LAW: THE STAGE OF
FORMATION

Anomauia. Y pobomi 0ocnioxncyomsvca HalloasHiua hopma npasa, 8i0oma 3 000epiHcasHo2o nepiody, wo 8
FOPUOUYHIL HAYYi ompumana Hazey 3eudacse npaeo. Ilokasani ocobausocmi cmaHo8ieHHs HOPM 36UHAEBO20 NPABA Y
0o0eporcagnuti nepiod. Aemop 006800ums 1020 nepsuHHicms neped Odepxcagoro. IIpononyemscsa 36uuaese npaso,
chopmosane Ha YKPATHCOKUX eMHIYHUX MePeHax, HA3UBAmU «OABHIM YKPAIHCLKUM 36UUAEBUM NPABOMY.

Knrwuosi cnoea: 36uyaese npaso, 3aKoH, 000epHCaAGHUU Nepiod, WTHOOHO-CIMeUH] 8IOHOCUHU,
00XPUCMUAHCHKUU NEPIO0, ICMOPUKO-NPABO8A HAYKA.

Abstract.The paper investigates the most ancient form of law known from the pre-state period, which in
legal science has been called customary law. The features of the formation of the rules of customary law in the pre-
state period are shown. The author proves his primacy before the state. Proposed customary law, formed on the
Ukrainian ethnic territories, is called «the old Ukrainian customary laws.

Key words: customary law, law, pre-state period, marriage-family relations, pre-Christian period,
historical and legal science.
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[MocranoBka mpobnemu. PajsHcbka TeOpeTHKO-IIPaBOBa HAyKa TPUBAIHI Yac 00CTOIOBAA TYMKY
mpo (opMyBaHHsI TIpaBa BHHATKOBO 3aco0aMHl OpraHiB JICP)KaBHOI BIIaJI, a caMe - 3aKOHOJaBUMMH,
BUKOHABUYMMH, CYTIOBUMH, IHIIUMH aIMiHICTPaTHBHUMHU IHCTUTYyTamMH. Jluine nepixkaBa, MOBIISIB, Oyina i €
€IMHUM TBOpIEM Jokepen ((hopMm) mpaBa Ta HOpM, IO Y HUX MicTsiThes. Ha XuOHOCTI 3a3HadeHUX
MOTJIAAiB y poOOTi «3araibHa TeOpis JIep)KaBU 1 MpaBa» HAroOJIONIyBaB BiJOMUH aBCTPIACHKHI
npaBo3HaBelb ['. Kenb3eH, sikuii Bka3yBaB Ha ICHYBaHHS IpaBa y (opMi He MPOCTO 3BUYAI0, & TPABOBOTO
3BHYAIO 111 3a OO MOTECTapHOro CYCIiJbCTBA 1 BiJINOBIHOT Opranizamii Biaau. Biarak, BiH BHOKpeMHM
TPH PiI3HOBHJIM NIpaBa — JOJCPXKaBHE, JIepiKaBHE 1 HaepxkaBHe (MikHapoaHe). Takui miaxi y YacTHHI
JI0/IEP’KaBHOTO TpaBa HaM BHAAETHCS CIYIIHUM, IIJIKOM OOTPYHTOBAaHMM i HayKOBO BHBIPEHUM, THM
OinbIre, MO iCTOPHYHO-TIPABOBUN JOCBiA, HaOyTHI YKpailHCHKMM HAapoJOM y Tpoleci BUHHKHEHHS,
CTAHOBJICHHS Ta PO3BHUTKY BJIACHOI IPABOBOI CHCTEMH, € SICKPaBUM ITiTBEPPKEHHSM BHCIIOBIICHOTO.

AHajii3 ocTaHHIX mociifpkeHb 1 myOsikarii. [lo3ask OCHOBHHMM sIIPOM YKPaiHCBKOTO MpaBa €
3BHYAEBE IIPABO, SIKE MPOHHU3AJI0 HOr0 MUHYBLIMHY BiJ MOTECTAPHOIO (JOAEPKABHOIO) CYCHIIBLCTBA 110
CBOT'OJICHHSI, IHTEPEC JI0 JOCIIIKEHb I[LOT0 IPAaBOBOTO (DeHOMEHY B YKpaiHCHKil icTopiorpadii Hikoiu He
BUYEpIyBaBaBcs. Y pi3HI mepioan #oro npocmmxyBaim M. bempiit, M. I'pumuy, O. [Hob6pos, O.
€dumenko, O. IBanorcrka, O. Kicrakiseskuii, K. Jlicoa, O. Mamuroscekuit, O. Henin, H. Tonkauosa,
1. UyOuncwkui, I. ®panko, 1. Ycenko, O. llleBuenko Ta iHIIi.

Meroro my0inikanii € BHUSABJICHHS SIBUII IPAaBOBOIO XapaKTepy, IO B YKpaiHCBKiA MPaBOBii
TPaJIWILIii CKITAJIMCS 33/I0BTO JI0 TIOSIBH JIEPXKABH, Y HAIIOMY BUIAJKy — PychKoi gepkaBu.

Bukmang wmarepiany. CydacHuid Tpouec HalioHaJIBHOI camoigeHTu(iKalii, 0co0IMBOCTI
3apOJKEHHS TIpaBa Ha TepeHaX CydacHO! YKpaiHu, a TAKOXK JIOKAIGHUHA XapakTep HOro YMHHOCTI, Jaf0Th
MIICTaBU JUIS BBEJICHHS JI0 HAYKOBOT'O 00Ir'y CIIOBOCIIOIYUYCHHS «JIaBHE YKPAiHCHKE 3BHUYAEBE ITPABO».

[IpaBo y ¢opMi HOpM 3BHYAEBOTO MpaBa 3allOYaTKOBYE ceOe 3aJ0BTO JIO IOSBH JICPXKaBH 1
3a0e3rneuye Ha erami JOIMBLIIZAIIIHOrO PO3BUTKY CYCHIJIBCTBA MpaBoBUM mopsyiok [1, c. 74]. TooTo,
3BHYA€BE MPABO HA MOYATKY CBOI'O ICHYBaHHS IMOKJIMKaHE OyTH 3HAPSIISIM MiATPUMAHHS MOPSIKY Oe3
YUYaCTi JIepKaBHO-BJIQJHOTO aaMiHicTpyBaHHA. SIk cTBepIkye mochigHuk ictopii nmpaBa B. I'padcbkui,
«TIEpBICHE TPaBO Tepeadavyae CIpaBeIMBe, MOYACTH MHPHE PErYIIOBaHHS KOPHCHO-PE3YJIbTaTUBHUX
BITHOCHH, IO TIOB’S3aHO 3 PO3B’SI3aHHSIM OCOOMCTHX 1 COIANBHO-TPYIOBUX KOH(IIKTIB, sKi
3/1eOUTBIIOTO0 BUPIMIYIOTBCA 32 JOMOMOrOK JOTPHUMAHHS BHMOT IIOJO PIiBHOCTI, O€3MEKH, B3aEMHUX
000B’s13KiB» [2, ¢. 35].

[IpaBo BuHWKae y nmomepkaBHy eroxy. [lo3ask HOpMH chpwiiMaimicsi SIK TIOCHaHi 3BEpXY,
NpaBUJIBbHI, CIOpaBeNJiMBi, OpeuYHi, HEOOXiJHI, TO IXHS CYKYIHICTh y 0araThboX HapoJiB OTpHMaia
CaMOHa3By, B OCHOBI SIKOT 3HAXOJHMJIOCS MTOHSTTS «IPaBOy, «IpaBia» - iUs, right, recht Tomo. VY mpomy
CEHCI TpaBO 3 SBJSETHCS paHillie JCp)KaBH, 1 HEOOXIOHICTH 3a0€3MEUYCHHS WOro JOTPUMaHHS yciMa
1HAMBiJaMU MIPAaBOBUX MIPUIKCIB, CTAJIO OJHIEIO 13 IPUYNH BUHUKHEHHS I€PKaBU.

Ha HOpMu 3BH4YaeBOro mpaBa y JOJAEpKaBHHHN Tepiof] MOKJIAJeHA perjaMeHTallis TakuxX cdep
CYCIITFHUX BITHOCHH SIK:

- ciMEIHO-LITIO0H1 B3a€EMHUHH Ta BHYTPIIIHbO-POAUHHI BITHOCHUHH;

- mpaBo BiacHOCTi. OJHUM 13 IEHTPANTBHUX PO3/LIB 3BUYAEBOTO MpaBa YKPaiHIB OyIr HOPMH
Ta YSBJICHHS, IO BU3HAYAJIM 1 PETYJIOBAaJIM BiJHOCHHH BJIACHOCTI, Imepeaycim 3emenbHOi. He mapma y
CBIZIOMOCTI MOT'0 Hapojay 3akapOyBasiocsi MPUCIIB S, IO BKAa3y€ Ha BaXKIMBICTh BIACHHUIIBKOI MPHPOIN
YKpaTHCBKOTI'0 €THOCY — 33 TPYHTOM 1 ITPaBo iJg;

— JIOTOBIpHi 3000B’sI3aHHS, B OCHOBI SIKUX JIeKaTh CTOCYHKH B3a€MHOI JIOBIpH MK Cy0’€KTamu
MPaBOBIHOCHH;

— 3JI0YMHH 1 TIOKapaHHS 3a 3aBJaHy HIKOY.

Jlo OCHOBHHUIX CaHKIIiH, IO 3aCTOCOBYBAIMCS y JOACPKaBHHN (TIEPBICHUM, JOIMBINTI3AIiHHII)
Tepiof], BiTHOCHBCS IPOMaJICEKHI OCY/T 3 OOKY COIJICMiHHHUKIB.

JlaBHE yKpalHCBbKE 3BHYA€BE ITPABO € PE3yJbTaTOM BIKOBHX 3yCHJIb KOJEKTUBHOI IPAKTUKH
yKpaiHChKOro Hapony. HaifronoBHime Horo 3Ha4eHHS MOJSITa€ B TOMY, IIO BOHO € MPOAYKTOM,
BHTBOPEHUM CYCHIJIBCTBOM, 1 IIUTKOBUTO iICHY€E Yy HApOJHiM cBifoMocTi. Biarak, BoHO 3aBkmu 30epirae
JKUBUH BiIONTOK €THOCY, kUi Horo cTBopuB [3, c. 648]. He3Baxkaroun Ha 0araTOBIKOBY HaJICKHICTH
YKpaiHCBKUX TEPUTOPIiil 10 Pi3HOMAHITHHUX JE€PKABHUX YTBOPEHB, YKPAIHCHKE 3BUYAEBE IPABO MOBCIOIN
BiZ3HAYaJOCS IIEBHOIO OJHOTHITHICTIO, XapaKTepU3yBaJoCs CITAAKOBICTIO HOPM 1, TaKUM YHHOM,
30epirajgo 0coOJIMBOCTI MTPABOBOI KYJbTYPHU HAPOTY.

HopmMu nmaBHBOrO yKpaiHCHKOTO TpaBa, pe3oHHO crTBepmkyBaB mpodecop O. IlleBuenko,
BUHUKaIM 1 HaOyBaJld YMHHOCTI i3 MPaBOBOI CBIIOMOCTI Hapojy i MpPaBOBOI poOji rpoMaad, Biue Ta
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Ko3aIpKol pamu. BoHH, HapOKyHOYHCh y 3ITKHEHHI PI3HOMAaHITHUX iHTEpeciB, 0aueHb i NepeKOHaHb,
TpaHC(OPMYBAIUCS Y BOJIIO BCHOT'O HAPOY 1 CTaBanT 000B’si3koBUMH [4, c. 38].

B ymoBax mortectapHOi oprasi3aiii BJaId OCHOBHHUM JDKEPEJIOM IIpaBa y HaIIUX JaBHIX
mpamngypiB OyJid camMe HOPMH 3BHYA€BOrO IMpaBa, M0 0a3yBajvcs Ha CYKYITHOCTI HEMHMCAHWX IMPaBUI
MOBEIHKN (3BMYAIB), KOTPI CKJAIHMCA B CYCHIIBCTBI B Pe3ysbTaTi iX HEOIHOPA30BOTO 3aCTOCYBAHHS.
3rajKy mpo HUX JIO YTBOpeHHs PychbKoi JiepikaBu MOXKHA 3HAWUTH y JiTonucax. Tak, po3MOBiIal0dH Tpo
no0yT MicreBux riemen, Hecrop Jlitomucens y «IloBicTi MUHYIUX JIIT» HE HaATO KOPEKTHO 3a3HAYAB :
«[Yci iemena] manmu k& cBOi 0OW4ai, i 3aKOHU TIPEJKIB CBOIX, 1 3aMOBITH, KOXKHE — CBili HOpoB. Tak,
TOJITHY MaJTW 3BHYal CBOTX MPEJIKiB, TUXHH 1 JIariIHWH, 1 TOMITUBICTH JI0 HEBICTOK CBOIX, 1 IO cectep, 1 10
MaTepiB CBOIX, a HEBICTKH JI0 CBEKpiB CBOIX i /10 JliBEpiB BEIUKY MOLIaHY MalU. | BECiNbHMI 3BUYail MaH
BOHH: HE XOJIUB XEHUX 110 MOJIOTy, & IPUBOAWIIHN [ii| BBeUepi; a Ha3aBTpa MPUHOCKIIH [IJIA ii poauHH Te],
0 3a Hei JAanyTh. A JIEPEBIITHU JKUIIMA MOAIOHO JO 3BIpiB, JKHJIM MO-CKOTCHKH: 1 BOMBAJIXd BOHU OJWH
OJHOTO, [1] i1 Bce HeuncTe, 1 Becisib y HUX He OyJio, a yMUKaId BOHH JAiBYaT KOJO BOAM. A pagumuui, i
B’STHYi, 1 CIBEpPSHH ONWH OOMYAl MaJd: JKHJIA BOHU B JICi, SK OTO BCSKWH 3Bip, 1IM BCE HEUHUCTE, 1
cpamocniB’s [Oyno] B HUX mepes OaTrbkamu 1 nepes HeBicTkamu. Cell e oOnuail geprkaiu 1 KpuBUYi, U
1HIII TTIOTaHU, HE BiJJal04X 3aKOHY 000r0, 00 TBOPHIIM BOHU caMi co0i 3akon» [S].

[Mnemena, mepepaxoBani Hecropom, mamm cBiii apean po3ceieHHs. [loissHu TpoXuBamu Ha
KuiBuuni y Lentpansaomy [lonHinpos’i, apeBnsHu — B ykpaiHcbkomy [lomicei, paauMudi — y HUHIIIHINA
miBJeHHO-CXiHi# binopyci. CiBepsiau ki B Oaceiini piuku Jlecan ta no tevisix Ceiimy, Cynu, [lcna i
Bopckmn. Bonu nokamizyBanmcst Ha nmiBomy Oepesi Juinpa B HunimHiA YepHiriBumai, CymmmHi #
[Monrapuuui. Ha nmpaBomy Gepe3i JlecHn BoHM Menkaiy ax 10 pidkd CHOB, a JTali MPOCTSTAIUCS 3eMITi
panumudiB. I, HapemTi, B’ATHUi po3cemmiucs y BepxHill 1 cepeaniii Tewil Oxu Ta MOCKBH-PIKH Y
CYCIZICTBI 3 MiCIIEBUMH yrpo-QiHCHKUMH IIIeMeHaMHu (TIepeBa)kHo Mepsi). ETHIYHE OXOKeHHS B’ ATHYIB
€ cripauM. OQImiiHOI POCIHCHKOI0 HAYKOI B’SITUYI TPAJMIIHHO BBAXKAIOTHCS CXIJHUMH CIIOBSIHAMH,
arne 0arato IOCTITHUKIB Ha OCHOBI BHUBUEHHS iXHIX PEINTOK (SKi He MiAJaNvcs Kpemailii) i icTOpuYHuX
CBIJTYCHD JIOTPHUMYIOTHCS JTYMKH, IO B’ AT € (HIHO-YyTOPCHKUM eTHOCOM. Tak, akajemik Akanemii Hayk
P®, nokrop icropuuynux Hayk, mpodecop, ['onmoBa Pociiicbkoro BigaineHHss €BponerchKoi acoriaii
antpornionioriB T. AJleKceeBa Mijmae CyMHIBY IXHE CIIOBSHCbKE TOXO/DKEHHS 1 CTBEpIDKYeE, IO 3a
AQHTPOMOJIOTTYHIUMHU O3HAKAMU B’ SITUYi HIYMM HE BiPI3HsITUCS BiJ (PiHO-yrOPCHKOTO HACENEeHHs. 3a MU
XapaKTepUCTHKaMH BOHH JIy’KE€ CXOXKi «Ha €p3I0, IO BITHOCHTHCS 10 (DiHO-YTOPCHKOI TPy HAPOIiB, 110
SIKOT BXOJISITh TAKOXK yropiri, (hiHH, ECTOHIII, Mapiiili, yAMypTw» [6]. [HIIHiA TOCTiAHUK iCTOPii pOCciiChKOT
nepkaBHOCTI b. AKyHIH TaKOX CXMJIIETBCS IO TYMKH TIPO T€, IO B TCHETUYHOMY KOJIi BEJTMKOPYCHKOTO
Hapoay (iHCBKA CKJIAQJIOBA € TyK€ ICTOTHOIO, & BIMIHHOCTI MiXK YKPATHIISIMH 1 POCISTHaMHU BHJIAIOTHCS
HACTUIbKHM Pa3lOuMMH, IO 1€ JaJi0 MiJCTaBU aBTOPY KOHCTATyBaTH : «Y THI OOJIMYYs, SKUH HUHI
BBA)KA€THCS THIIOBO POCIMCHKMAM (Ha BiAMiHY, HAPUKIIAA, BiJ] THIIOBO YKPAiHCBKOr0), 0araTo BUHSATKOBO
(IHCHKMX XapaKTepUCTHUK ...» [7, c. 26]. KareropuuHo 3anepedyBaB CHILHICTh €THOTEHE3Y YKPAiHIIB i
MOCKOBHUTIB (Mi3HiIIE pOCisSH), PO3MEKOBYBaB 3100yTKM IXHBOI MpaBOBOi KYJIBTYpH Harpiapx
HaIlOHABHOI iCTOpUYHO-TIpaBoi Hayku, npodecop Onexcanap LlleBueHKo.

Onwucani Hecropom JliTonmucieM mpaBwia TMOBENIHKA y (QOpMi IJIEMIHHAX 3BHYAiB CBOIM
KOpIHHSIM csirajii TIMOOKOT TaBHUHM 1 XapaKTepU3yBaJMCs apXaldHiCTIO, MPOTe He OyJIM CTaTUYHHMH,
BOHM po3BuBaymcs. KoxHe 13 IUIeMEH Majo BJIAaCHY CHUCTEMY 3BHYA€BOrO HEMHMCAHOTO IIpaBa.
Jlitonucens, mo xuB y KueBi Ha moyarky XII cr., 3Mir mo0aynuTu OCOOJMBOCTI 3BUYAEBOrO IpaBa
KOXKHOTO 13 3raJIaHiX HUM IJIEMEHHHUX YTBOPECHb, MTOKA3aTH BIIMIHHOCTI MiXK 3BHYASIMH TIOJISTH, SIKUM BiH
OUYEBUIHO CUMIIATH3YyBaB, i JPEBIISTH, pAAUMUYIB Ta B SITUYiB. BiMIHHOCTI HE € BUIAJKOBUMHU, aJ[Ke
IJIeMeHa UM BiJJOKPEMIICHO BIIPOAOBXK 0araThoX JECSTHIITH 1 BIKiB, PiJKO MEPECIKAIOUUCh OIUH i3
OITHUM.

AsTop «lloBicTi MUHYMX JIIT», CY4aCHUK YK€ XpUCTUSHI30BaHOI Pyci, HEraTUBHO BiT yKy€TbCA
PO «IOTaHChKI» (SI3MYHMIIBKI) BipyBaHHS MICIIEBUX IJIEMEH, MPOTUCTABISIOUN 1X «3aKOHY OOXKOMY».
Bin BOawaB y BiJICYTHOCTI €IMHOTO JISi yCiX 3aKOHY OIHY 13 HpPWUYMH, IO HE CIOpUSIa IXHBOMY
00’ €THAHHIO Ta KOHCOMiAMii. Y MOlaHOMy HAMH JITOMMHCHOMY (DparMeHTi MICTATBCS BiJJOMOCTI PO Taki
HOPMH KapHOT'O 3BHYA€BOTO IMpaBa SK KPOBHA MOMCTa («BOMBAJIM BOHHM OJHMH OJHOT0») YU CIMEHHOTO
3BHYA€BOTO MpaBa K BUKPaJICHHS HApeueHOI Ta 0araToXeHCTBO.

VY Tekcrax IOpUINYHUX Ta ICTOPHYHMX [1aM’SITOK IpaBa TEPMiHH 3aKOH, 3BUYai (00M4ail) 1 MOKOH
4acTO BXKUBAIOTHCS SIK TOTOXHI. CJI0Ba «3aKOH» 1 «IIOKOH» MOXOJIATH BiJl CIIOBA «KOH», IO O3HAYAE
MOYaToK, MEXY, KOPIOH, MEeBHE MiClle B OKPEMHX KOPJOHAX, HANPHKIAJ: ITOCTABUTH T'POII Ha KOH.
[Ipedikc «Imo» uu «3a» BUpPaKae MKy pyXy, HAIPHUKIIAJ: WTH 3a OOpil, maM’ ITaTH NOKK >KUTH. Binrak, B
CJIOBaX «3aKOH» 1 «IIOKOH» IPOCTEXKYETHCS MEXa JIIOACHKOI MiSUIbHOCTI YM CBOOOIM; 3aKOH, MOKOH 1
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3BUYA€BE TPABO € THUM IOPSIIKOM, SKOMY JIFOJMHA MA€ IiIKOPATUCS Y CBOIX AifX. Y PyCbKOMY IpaBi Ha
MoYaTKaxX CTAHOBJICHHS JICPXKaBH BKa3aHi MOHATTS 1€ HE PO3PI3HSUIUCS Mik co0oro. BiMiHHICTh Mix
HUMH CTaJla MPOTJIAATHCS JIMIIE IMICHIs MPUAHSITTS XPUCTHSHCTBA Y KiHII X CT.. 1 MOUIMPEHHS HOPM
BizaHTilicekoro npasa (B. Cepreeuy).

Crniparoynch Ha CBiUCHHS apaOChKHX aBTOPIB X CT. iCTOPHK pycbkoro mpaBa @. JleoHTOBUY
HAroJIoNTyBaB Ha TOMY, 10 PYCHHU-SI3UYHUKH MAJM BJIACHY ITUCEMHICTD 1 3alMCYBaJIM MEPIT IOPUANYHI
(bopMyH Ta TEKCTH Ha «IPABO3JATHHUX JIOIIKAX», Y SKUX MICTUIIOCS TOCIIOJIHE BENIiHHS. Y Takuil crocio
MICIIeBe HACEeJICHHS HaMmarajocs HaJaTh MaridHe 3HA4YeHHS HAlMWCaHUM Ha JOMKaX OPUANIHIM
mpaBuiaM Oe3nocepeiHio ity 3aroBiaei boxwux [8, c. 100-101].

HaiiBupasnie naBHE ykpaiHChbKE MpaBO BiAKIAIOCS Ha HUIIOOHO-CIMEHHHMX BimHocuHax. Tak,
MPaBO SBUYHHIILKOT (JIOXPUCTHUSHCHKOT) JoOM 3HAaio Tpu (opmu NUIFO0Y. BukpalieHHS 3a 3rolor0
HapeuyeHoi un 0e3 1i 3roau OyJio mepioro GopMoro iHauBinyansHoro o0y, 1mod depes BUKpaaecHHS
BMHHMKAB 3 MOMEHTY 3aKIHYEHHS NIEBHOTO TEPMiHY JABHOCTI, a TOYHIILE 3 MOMEHTY BHU3HAHHS HUIIO0Y.
Hpyruii cioci6 yxnaneHHs nuno0y — Kymieiist HapedeHoi. [Ipogaty ii Moriu He nmie 6aThky, a U riiaBa
pomy uu pomoBoro corosy. llepemaua mpumbanoi HapedeHoi BigOyBajacs Ha OCHOBI ITOMEPETHBOTO
JIOTOBOPY, KU CKJIaJaBCs i3 ABOX MPOIEIyp: CBaTaHHs, TOOTO OTJISI CTOPOHHIMH JIFOABMH MPEAMETY
MPaBOYMHY (HAPEUEHOI,) i pyKOOUTTS, TOOTO YKJIAJEHHS JOrOBOpPY oOoMa Cy0’eKTamul MpaBOBiTHOCHH.
Tpers dopma numoOy crnmpanacs Ha HOOPOBIJIBHY 3roly MOJIOOUX, IXHIX OarbKiB Ta Ha peNiriixi
S3UYHUIIBKI O0pPSI/IM 1 OTpuMaia Ha3By — HpuBeneHHs. lIpoliemypa momnsraiga y ToMmy, IO HE Mapyook
IIIIOB CBaTaTW JiBYMHY, a HAaBMNAKW — Il MPUBOMMIM B OYJMHOK MOJIOJOTO, TMPUYOMY Pa3oM i3 HEIO
MpUHOCKIM Tocar (mpunane) [9, c. 80].

[IpuBenenns 3anumanocss ocoOMBoO0 (popMoro yKIaaeHHs Huo0y 1 B Aep)KaBHUN Mepiof, aie
YOJIOBIK MIPU IIHOMY BHXOJUTH Ha MpPOBiAHI mo3uiii. [Ipo me CBiIYUTH PO3MOBIJAbL JITOIKCY, B SIKOMY
onucyerbest Gakt onmpykeHHs KHa3s Iropst 3 Onbroro: «I mpuBepoma emy keHy i3 [lneckoBa nMeHEMb
Omnery». Y iHmomy Micii JiTonucenp Mij] yac po3noBiai mpo KHs3st Bononumupa Harosiomye Ha TOMY,
10 JIITH BiJT I’ ITHOX «IIPUBEICHUX» IPYKUH € 3aKOHHUMH, Ha BiIMIHY BiJI IiTEH YMCICHHUX HAaJI0KHUIIb.
M. Bnamumupcekuii-by1aHoB 3a3Hauae, M0 «KeHa BOAUMAsH CYTTEBO BIIpi3HsIIACS BiJl HAJOXKHHIL, a
00, ykinaneHud y (Gopmi npuBeeHHs, OyB 3HAYHO MIIHIIIUM 1 BU3HABABCS CYCHUILHOIO MOPAJUTIO HE
TIJIBKU CTOCOBHO JIPY)KHHHU, & i YOJIOBIKa.

[IImo6 y ¢dopmi mpuBeNeHHST MaB CBOI OCOOJHMBOCTi, 30KpeMa: TYT BXKE MPOCTEIKYEThCS
iCHYBaHHsI SIK BiHa, TaK 1 MPUJIAHOr0; MO-JpyTe, IUT00, YKkIaaeHuid y Gopmi npuBeneHHs, HaOyBaB OiJIbIII
BAaroMoro MpaBOBOTO 3HAYCHHS, MOPIBHSIHO 3 IHIIMMHU S3MYHUIBKHUMH (opMaMu HUTIOOY, ajke BiH
MepeTBOPIOBaB (DaKTHYHE CHIBXKUTTS YOJIOBIKA 1 XKIHKM Ha 3aKOHHWH NUTFOOHWH COI03; MO-TPETE, 5K
HaiOinbIe HaOkeHa GopMa N0y 10 XPUCTHSIHCHKOTO CBITOMIISLY, €leMEHTH Ii€l GopMH muno0y
3aJMIUIMCS B YKPAiHCBKiH HUTIOOHIN 3BUUYa€Bi 00pSA0BOCTI 1€ HAa 6araTo CTOMITh.

JKinku-monoHeHi, sik i Oy/b-siKa iHIIA piv, BBAXKAIUCS BIICHKOBOIO 37]00MYUI0, PO3MINIMBIIH SIKY
MIiX c00010, IXHIMH BIIACHUKaMH CTaBaJId BOiHU. [lepemMokers MaB mpaBo mpojaTtu OpaHKy, oJapyBaTH,
BIJIITYCTHUTH Ha BOJIO, NIEPETBOPUTH HA CBOKO IPYXHHY, KOXaHKY, paOuHto. JKiHka craBaja MOBHICTIO
3aJIe)KHOIO BiJI TOTO, IO KOTO BOHA MOTpanuia. YKIaJaeHHs NUTo0y i3 TakOK 0co00I0 HE 3a00poHsUIIOC i
PYCBKOI TPaBOCIABHOI LEPKBOK. B3aeMHHM MK YOJOBIKOM 1 JPYKHHOIO IepeOyBald y IOBHIH
3aJIe)KHOCTI BiJ| criocoOy 11 mpuaGaHHs: MPOTH BOMI HapeueHol M 3 i 3rofu. JliBumHa, 110 BCTYIHIIA 10
U0y TOrOBipHUM CIIOCOOOM, Maja 3Ha4HO OUIbIIYy cBOOOMY 1 Kpalle MatepiajibHe 3a0e3NeUeHHs, Hik
iHmi. BoHa mana mpaBo Ha BilbHE PO3MOPSIKEHHS CBOIM MaifHOM, MOTJIa PO3IyYUTHCS 3 YOJOBIKOM Ha
OJHAKOBUX 13 HMM yMoBax. [pyxuHH iHIIOrO crocoOy ykianeHHS LU0y mepeOyBaiM y MOBHIN
3aJI€XKHOCTI BiJl YOJIOBIKIB SIK OCOOMCTIH, TaK 1 MAilHOBIH.

JIOXpHCTUSHCBKE TIPaBO JIO3BOJLUIO OaraToKeHCTBO. BTiM, 1 B Ty enoxy KUIBKICTh JPYXKHH HE
Oyna Oe3MexHOr0. BBaxanocs, CIiBXHUTTS 3 TPbOMa JAPY)KUHAMHU € HAIMIPHHM SBHIIEM JUIS YOJIOBiKa.
Kuszsam nmo3Bosiocss nmepeBunnyBaTe 10 HopMy. Tak, KuiBcbkuil KHA3p CBATOCIAB MaB JBOX JIPYIKHH,
KH3b SIpOmnosiK, ofpy>KeHUH Ha Bi3aHTIACHKIW MiJJNaHIN, CUJIOMIIL B3sB 3a NPYry JAPYKUHY Pormemy.
Kus3p Bonomumup mMaB 1sth ipykuH 1 800 HaJOKHUIG, IO MPOXKUBAIM Y PI3HUX MICTax Ta ceJiax
nepxaBu. [lepeBakHa OUMBIIICTG i3 HUX >KMJa y KHS3IBCBKIM pPE3WACHINI, IO pO3TallOBYBajacs y
Bumroponi. 3a BizoMmocTsMu apaOChKUX MaHIPIBHUKIB, SKIIO Y MOKIHHUKA-pycHHA OyJI0 TpU IPYKUHH,
TO ymobneHa Majaa IPUHECTH cebe B XKEePTBY. li MamM craiuTé Ha OararTi. IHmi apyKuHuM, IO cTamm
BJIOBAMH, MOTJIH YKJIACTH HOBHH IIUTIO0.

3 PO3BHUTKOM Jep>KaBH, HEOOXITHICTIO 11 00’ €qHAHHS, MEHTpai3allii 1 MOCUIICHHS BIagu OTHIET
0co0M — MOHapxa, 3BUYa€BE MPABO MOCTYIOBO 37a€ CBOI JiaepchbKi mo3uilii. OmHOOCIOHMI BoJIOAap 3a
JIOTIOMOT'OF0 Hal{OJIM)KIOTO OTOUCHHS TIOYMHAE JUKTYBATH CBOIO BOJIO HACEJICHHIO, CITUPAIOYNCh HA CUITY
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3aKOHOJaBUOr0 akta. He MokeMo He MmomiisaTu TyMKy icropuka mpasa M. Uybatoro, skuii BOavae, 110
BiZIMIHHOCTI Mi>K 3BUYA€M 1 3aKOHOM TPOJISITAIOTh Y TAKUX TUIONHHAX

He moxeMo He moauisaTy AyMKYy icTopuka mpaBa M. Uybaroro, sikuii BOadae, 110 BiAMIHHOCTI
MIXK 3BHYA€EM 1 3aKOHOM TIPOJISITAIOTh Y TAKUX TUIOIUHAX:

no-Tiepiie, 3BUYaeBe MpaBo SIK HKEPEIIo 1 K HOro HopMa 3HeocoOJIeHi, BOHO HE Ma€ aBTopa, a €
Hag0aHHSAM yCbOTO Hapoy a00 HOTro YacTHHY,

MO-Jpyre, HE MOXKHA BCTAHOBUTH BUTOKH Ta YacC MOSIBM TUX YH IHIIUX HOPM 3BUYAEBOTO IpaBa. Y
MIPaBO3aCTOCOBHIN MPAKTHIII, SK TIPABUJIIO, CIIMPAIOTHCS HA MOTO TIIMOOKY CTApOBUHY;

MO-TPETE, BOHO He IMepedadae KapajdbHUX CaHKIH, a OOMEXKYEThCS JHINE 3aCTOCYBAHHSIM
rPOMaJICBKOr0 OCYy JI0 OCOOH, II[0 BUMHKIIA TIPOTUTIPABHE JTisTHHS;

MO-YEeTBEPTE, HOPMHU 3BUYAEBOTO TMpaBa (HOPMYIOThCS MPAKTUKOIO JMisIIBHOCTI CYCITUIBCTBA i, 5K
MIPABHJIO, € HEMTMCAHUMHM, a TIHCaHI HOPMHU — II€ 3aKOH 1 iHII 00O0B’S3KOBI MPHITUCH, 110 BUXOAATH Bif
opraHiB BJaju i 3adikcoBaHi HUMH y TIeBHiN penakuii [10, c¢. 12-13];

MO-I1°SIT€, 3aCTOCYBAHHS 3BMYAI0 Ma€ JIOKAJIBbHUH Xapaktep. BiH Moke cTaTw NMpaBOBUM, SIKILIO
Oyne BW3HAaHWI CYCIIBCTBOM YHM HOro 4acTWHOIO. NI 3aKOHY BJIACTHUBA 3arallbHOOOOB’SI3KOBHI
XapakTep MOro 3aCTOCYBaHHSL.

BucuoBku. Orxe, HOpMH JaBHHOYKPAiHCHKOT'O 3BHYAEBOTO IpaBa 3’ SBISIIOTHCS 3aJ0BrO 0
MOSIBU ACpKaBHUX (QopM 1 Oynm HalOINbII MPE3EHTOBAHUMHU y cdepl NUTIOOHO-CIMEHHUX BiZHOCHH. 3
yTBOpeHHsIM PycpKoi JiepkaBu came BOHH, a HE PEleliiioBaHi HOPMU Bi3aHTiIHCHKOIO IIEPKOBHOTO MIPaBa,
CTaJI1 OCHOBOIO KHS31BCHKOI IIPAaBOTBOPYOCTI.

CrHcoOK BHKOPHCTAHUX JTKepet

1. Mipomamyenko M. L JlepkaBHICTH 1 mpaBo YKpaiHH : TE€HE3UC Y €BPONMEHCHKOMY KOHTEKCTi (3
HalijaBHIMMX 4aciB 1o novyarky XIX cr.) : moHorpadis. K. : Arika, 2006. 544 c.

2. I'padekuii B. T'. BeeoOrast vctopust mpaBa U rocyiapctsa: YueOHHK s By30B / 2-e u3j., nepepad. u
nom. M.: Hopma, 2007. 752 c.

3. Epumenko H. OOpryHOE 1paBo yKpauHCKOTO Hapona . Boakos @. K. Yipaunckuii napoo 6 e2o npouiiom
u nacmosaugem. Tletporpan : O6mecTBeHHas monb3a, 1916. C. 361-707.

4. esuenko O. O. 3euuaese npaso Ykpainu [X-XIX cromite: [MoHorpadis]. Kuis, 2014. 199 c.

5. Mosicte Munyaux nit : Jxepeno: http://ukrclassic.com.ua/katalog/usna-narodna-tvorchist-ta-davnya-
ukrajinska-literatura/1877-povist-minulikh-lit-povnij-variant-tekstu?start=1 Bi6mioTeka ykpaiHCBKOI JiTepaTypu
ukrclassic.com.ua. (nata 3sepaenns: 12.01.2017).

6. Aurpomnosior TatbsiHa AnekceeBa : «Y JpeBHET0 HaceleHUS MOCKBHI ...». Mzeecmus. 2007. 7 mapTa.
https://www.erzan.ru/.../antropolog-tatyana-alekseeva-u-dre... (nata 3sepuaenns: 20.04.2018).

7. Axyama b. Yacte EBpombl. Ucropust Poccmiickoro rocymapctBa. OT HCTOKOB 1O MOHTOIBCKOTO
HamectBust. MockBa: ACT, 2014.

8. JleontoBnu ®. Hcropus pycckoro mpaBa. Opecca: Msn. Mmmeparopckoro Hoopoccuiickoro
yHuBepcurera. 1869.

9. Bnagumupcknii-bynanos M. ®@. Ouepkn M3 HCTOpPHH JIMTOBCKO-pycckoro mpasa. Kues: Mzn. B. W.
3aBosckoro. 1889.

10. Yy6atuit M. Orysiz icropii ykpaiHCbKOTO IpaBa. IcTopis jKeper Ta AepskaBHOro npasa. MIOHXEH,

1947.

KHUTJIO SIK OB'€EKT MPABA BJIACHOCTI
Kussbka JILA. xanouoam wopuouyHux HayK, OOyeHm, OOyeHm Kageopu YUsiibHO20
npaea ma npoyecy Yuisepcumemy /[®@C Vrpainu

Knyazka L.A. HOUSING AS A OBJECT OF THE RIGHTS OF OWNERSHIP

Anomauyin. B cmammi 00ocnioxcyemvcs RUMAHHSA JHCUMIA SIK 00 '€Kma npasa 1acHocmi, 1020 02150 i3
¢y6 exmugnoi ma 06’ ekmusHoi cmopin. Buokpemnioromucs 11020 pi3Ho6UOU 5Ki € CKIA008UMU 1020 HOPMAMUBHO20
suznauenns. Taxooic 36epmaemuvcsi y6aza Ha OBO3HAYHICIb Y MIYMAYEHHI OAHO20 NOHAMMS, WO NIOMEEPONCYEMbCS
icHysanHAM 080X KoOou@ikosanux akmis. Kpim moeo, 30ilCHIOEMbCL aHAni3 CYO0080I NPAKMUKU, WO MAE 3HAYEHHS
ol OibUt PO3WUPEHO20 CRUCKY HOPUOUYHUX O3HAK OAHOI npasosoi KoHCcmpykyii. 3eepmaembcs ysaea Ha
BIOMEIICYBAHHSL NOHSMb  JHCUMI0B020 NPUMIUEHHS. 6I0 HENCUMI0B8020 NPUMIWJEHHs, WO MAE 3HAYeHHs OIS
npaeo3acmoco8HOl NPaKmuKu

Kntouosi cnosa: sicumno, 06’ckm npasa eracnocmi, npuminyenus, GIACHUK, Keapmupa, caouba, 2apaic,
HCUMNOBE OYOUHKU, HENCUNILOBL NPUMIUCHHS
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Summary. The article deals with the issue of housing as an object of property rights, its review from the
subjective and objective sides. Its varieties are distinguished as part of its normative definition. Also attention is
paid to ambiguity in the interpretation of this concept, which is confirmed by the existence of two codified acts. In
addition, the analysis of judicial practice is relevant, for a more extensive list of legal features of this legal
structure. Attention is drawn to distinguishing the concepts of residential space from non-residential premises,
which is important for law enforcement practice.

Key words: housing, property rights, premises, owner, apartment, manor, garage, residential buildings,
non-residential buildings

IMocranoBka npodsemu. CydacHe CyCHiNIBCTBO € HAJ3BUYAWHO 3aJICKHHUM BiJl CBOTO
MpOKUBaHHS B KOMPOPTHUX yMoBaX. KoM(dopTHICTH MOB'A3y€eTHCSA 3BICHO 13 TUM MPUMIIIEHHAM
B SIKOMY JIFOJTU TIPOBOASITH OUTBIIY YaCTHHY CBOTO JKUTTS. [IpuMilIeHHs y IUBIIBHOMY TIpaBi Ma€e
Ha3BY JKMTJIA, 1[0 BUCTYTa€ OJHUM 13 00 €KTIB IpaBa BIACHOCTI.

Po3mmpenns morped moauHu y KoM(popTi Ta Oe3mekH, BiZOMBAETbCs 1 HA TIIyMadeHHI
XKUTIAa. Bike HEOCTaTHBO PO3MIIANATH KHUTIO K €KOHOMIYHY, TEXHIUHY, [IPABOBY KaTETOpIIO,
BOHO CTaJIO 00’€KTOM AOCIIKEHHS IICUXOJIOTi Ta 1HIIMX HayK, 30KpeMa y Teopii apXiTeKTypu
KHUTIO PO3MIISIAIOTh K CUCTEMY, SIKa € CKJIAJHOIO Ui JOCTIKEHHS HE JIMILIE Yepe3 BEIUKY
KUTbKICTh CKJIaJIOBHX, alle M uUepe3 Te, 10 BOHA HE € CTAaTHYHOI, IO B Hil BiI0yBalOThCA
IPOIIECH, JIE B YOMY MOIOH1 0 MPOIIECIB PO3BUTKY KHUBOTO OpraHi3My.

[Torpeba y 3a0e3neuyeHH] XUTIOM € OJHOIO 3 OCHOBOIOJIOKHUX JIOJACHKMX MOTpED.
HasiBHIiCTB XHTIIa JOCTAaTHBOTO PIBHSA A€ MOXJHMBICTh HAJKHUM YHWHOM 3aJIOBOJIGHSTH 1HIII
noTpedu ocolu, i, SIK pe3yJbTaT, HOPMAaJbHE ICHYBaHHsS 0coOM y comiyMmi. 3aJ0BOJICHHS
JKUTJIOBOI TMOTPeOU 3IHCHIOETHCS JIBOCTOPOHHBO. 3 OIHOro OOKY Jep)kaBa, BIAMOBIIHO [0
KoHcTutyii cTBOproe yMOBH, 32 SAKHX KOXXHHUI I'POMAaJITHUH MaTHME 3MOTY TOOY1yBaTH JKUTIIO,
npuadaTH HOro y BJIACHICTh a00 B3STH B OPEHAY, @ TPOMasHaM, SKi MOTPEOYITh COILIaIbHOrO
3aXUCTYy, JKUTJO HAJA€ThCS JEPXKABOK Ta OpraHaMy MICII€BOTO CaMOBpsAYBaHHS 0€30IJIATHO
a00 3a JOCTYIHY Ui HUX IUIATy BIANOBIAHO 10 3aKOHY. 3 1HIIOrO X OOKy, 0coOM TIO
noTpedyIOTh 3a70BOJICHHS JKUTJIOBOI MOTpeOM MOXYyThb HAOyTH MpaBa BJIACHOCTI Ha JKHTIIO.
[MutanHs 3a0e3MEUEeHHs JKUTIOM JOCTATHBOTO PIBHSA 1 SKOCTI BCIX TPOMAsH, SIKi IIHOTO
moTpedyIoTh, 1 10ci € Ta Oy/ae HaJalll aKTyaJIbHUM.

AxTtyanbHicTh Temu. HeoOXximHO 3BepHYTH yBary, mo BiamoBigHo no KoHcTtutymii
VYKpaiHu KUTJIOBA MOMITHKA B YKpaiHi Mae OyTH cripsMOBaHa caMe Ha 3aXHUCT IIpaBa BJIACHOCTI
Ha JKUTJIO, SIK KOHCTUTYIIMHOro Ta abComoTHOro mnpaBa (i3WYHUX OCi0, MOIIYK MEXaHi3MiB
peammizaiii JaHOTO TpaBa 3 BpaxyBaHHSM IHTEpPECiB Ta MpPaB KOXHOTO BIIACHUKA >KUTIOBOTO
MPUMILIEHHS, 30KpeMa, y 0araToKkBapTHpHUX OYJMHKaX Ta IHTEPECIB CYCIUIbCTBA B LIIOMY.

AKTyanbHICTD  JOCHIDKEHHS 3YMOBJIOETHCS TaKOX HASBHICTIO HEOJHO3HAYHUX
TEOPETUYHUX TIOJIOKEHb, HEJOJMIKaMHU 1 CYNMEPEYHOCTSIMA OKPEMUX HOPM 3aKOHOJABCTBA, IO
noTpedye TEOPETMYHUX BHUCHOBKIB IOAO CYTHOCTI Ta CHenHQiKH >KATIA K 00’ €KTa IpaBa
BiacHoCTi. [loTpeOyroTh IOCHiIKEHHS TEOPETHYHI CKJAJOBI TMpoIeCcy 3AIMCHEHHS IpaBa
BJIACHOCTI Ha XUTJIO IIJISXOM BH3HAYEHHS IMPABOBUX 3ac00iB, IO 3yMOBIIOIOTH cCHenupiKy
BOJIOJIIHHSI, KOPUCTYBAHHS 1 PO3IOPSIKEHHS JKUTIIOM.

Bukaan ocHoBHoro marepianay. Cinia 3a3Ha4uTH, L0 JKUTIO SK IE€BHA KaTeropis He
MO’K€ 1CHyBaTu 0e3 CBO€i MpaBoBOi OCHOBU. ToMmy mepes TUM K 0e3[0CepeaHbO TOCHIKYBATU
00’€KT mpaBa BIACHOCTI, JOLUJILHUM Oy/e TakoX 3'iCyBaHHS IpaBa BIACHOCTI Ha JKUTJO, SKE
MOJXKE PO3IJISIIATHCS Yepe3 MPU3My Ccy0’ €KTHBI3MY a00 00’ €KTHBI3MY.

OCHOBY peryjIroBaHHS TaKoi NPaBOBOI KOHCTPYKIiI, SK JKUTJIO CKJAJalTh JiBa
KoM (iKOBaHUX HOPMATUBHO-TIpaBOBUX akTH : [{uBineHuii konekc Ykpainu (Hdam LK Ykpainn)
ta Kutnosuii kogekc Ykpainu ( Hani XKK Ykpainu).

[leBHa CyKymHICTH NMPaBOBUX HOPM, SIKI CIIPSIMOBaHI Ha O€3MOCEpeHE peryJOBaHHS
CYCHIJIbHUX BITHOCHHU 3 MPUBOJY JKUTIA CIiJ] BBAXKATH MIPABOM Ha )KHTIO B HOro 00’ €KTUBHOMY
3HaueHHi. CTOCOBHO TpaBa BJIACHOCTI Ha XHUTJIO B Cy0 €KTMBHOMY 3HAY€HHI, TO II€ TPaBO
¢bi3nyHOi 0coOM HaOyBaTH >KUTIO, KOPUCTYBATHCS HUM y MEXKaX BCTAHOBICHHX 3aKOHOM, 1 Y
pa3i BUHUKHEHHSI TaKOTO IMpaBa , MOXIJIMBICTh BYMHSTH OO0 HHOT'O IOPUAWYHO 3HAYUMI 1il,
TOOTO PO3MOPSHKATHCS.
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Cnig noroautucs 13 tymkoro HaykoBis O. B. CaxHo, sika BBaXae, 1110 cy0’€KTUBHE IPaBO
BJIACHOCTI Ha JKUTJIO XapaKTepU3YeTbCsl ocoOmuBicTio 00’exta. JKuUTiO BHCTyNae 00’€KTOM
LIMBUILHUX MIPaB — MIPaBa BJIACHOCTI, IHIIUX PEYOBUX MPaB, IPEIMETOM PI3HOTO BUIY JOTOBOPIB:
30Kpema JIOroBOpYy HaliMy, TOBIYHOIO YTPUMAHHS TOILO, & TAKOX CIIaJKOBUX BIAHOCHH[2, c.175]

B ropunuuHiid jgiTepaTypi TEPMiH <OKHUTI0» PO3TISIAETHCA y JBOX aCIEKTax: sIK MicCIe
MIPOXKUBAHHS 0COOM 1 sIK 00’ €KT MpaBa BJIACHOCTI [3]

BimHocuHaM BIIACHOCTI, 3 IPUBOJY TaKOro 00’€KTa SIK KUTIO mpucBsyeHa [ 28 LK
VYkpainu. Bignosinno o ct. 379 LK Vkpainu mij )KUTIOM pO3YMI€ThCS KUTIOBUN OyIMHOK,
KBapTHpa, 1HII MPUMIIIEHHS, TPU3HAUYEHI Ta NPUIATHI IJIs MOCTIHHOrO MPOKUBAaHHS B HUX. Y
JAHOMY BHIIAJIKY «OKHTJIO» CIIiJI PO3YMITH SIK y3arajJbHIOIOUYy KaTeropito. [1]

Tomy, MOHSATTA XUTIIO, IS TOro aOW BiANOBIAATH CBOEMY HOPMAaTHBHOMY 3MICTY,
IIOBUHHO MaTH MEBHI I0puaAnYHI o3HaKku: 1. Lle 3aBxkau skech npumMileHHs; 2. Take npuMilieHHs
MMOBMHHO BIJNOBIAATH YMOBI MPUIATHOCTI MPOXUBAHHS B HHOMY, 10 MOXKE MIATBEPIKYBATUCS
BI/IMOBIJTHICTIO BCTAHOBJICHMM TEXHIYHUM, CaHITAPHUM, TEXHIYHUM, MPOTHIIOKEKHUM
HOPMaM,sIKi BCTAHOBJIIOIOThCS CIIELIaIbHUM 3aKOHO/IaBCTBOM Y KpaiHU.

3BHuaiiHo, OIBINICT HAyKOBLIB, TaKOX JONOBHIOIOTh 3aKOHOJAABLS, CTOCOBHO
IOPUIMYHUX O3HAK MOHATTS kuTia. Tak Hanpukian, €. HO. [lerpoB 10mMOBHIOE 3MICT KUTIA
TaKUMH O3HAKU: 1) TICHUI 3B’SI30K 13 3eMEJIbHOIO UISHKOIO; 2) MITY4YHE CTBOPEHHS 00’ €KTa; 3)
MO>XKJIUBICTh HOTO BUKOPUCTAHHS 332 MPU3HAUYEHHAM.[6, C.183]

Kpim Toro, 1ocuTh 3MICTOBHO MOHSATTA >KUTJIO TiaymMauuTh [Inenym BepxoBHoro Cyny
VYkpainu y IlTocranoBi Ne 10 Bim 06 mucromaga 2009 poky(Hdani IToctanora). BiamosimHo a0
nanoi IlocraHOBH, JKUTIIOM € NMPUMIIIEHHS, AK€ NpUaTHE IJIs MOCTIHHOro abo THMYacoOBOIO
MIPOXKUBAHHS JIFOJIEH, 10 SIKOrO BIAHOCATH OYAMHOK, KBapTUPY, Jady, HOMEp y T'OTeji, TOIIO.
[TocranoBa TakoX 3a3Hayae MPUPIBHAHUX A0 KUTJIA OO €KTIB TaKuUX , JI€ HaNpUKIAa MOXeE
30epiratucss MaiHO (0ajKOH, BepaHJa, KOMOpa), HpOTE€ 3a BHUKJIIOYEHHSIM TIOCHOJapChKUX
MPUMIIICHB, TAKKX K Tapax (4.5 1. 22).[4]

Tobto, MU MOXeMO BiacnikoByBaTH Te, Mo Ha BinMiHy Bin LUK Ykpainu, IToctanosa
JIeI0 MU PIIE TIYMAuYnuTh MOHATTS )KUTIA, IK 00’ €KTa MpaBa BIACHOCTI.

Biamosinuo no crt. 3. 3akony Ykpainu Big 11 rpyanst 2003 p. Ne 1382-1V «IlIpo cBoboxy
nepecyBaHHs Ta BIIbHMI BHOIp MicHsS NpPOXKHMBAHHS B YKpaiH1» MiClleM NpOXKMBAaHHA €
aJMIHICTPaTUBHO TEpUTOpiajbHA OAMHHUIIA, HA TEPUTOPIi AKOi 0coba MPOKUBAE CTPOKOM IOHA]
UIiCTh MICAIIB Ha pik. BiamoBigHo A0 cT. 6 3a3HaueHOro 3aKOHy TPOMAASHUH YKpaiHu
3000B’sI3aHUN  YIIPOMOBXK JECATH JHIB Tichas NpHOYTTS 10 HOBOTO MICIS MPOKUBAHHS
3apeecTpyBaTU MICLE€ TPOKUBAHHS, 1110 3aCBIAYYETHCA JOKYMEHTAMHU, SIKI M1IITBEPKYIOTh IIPaBo
Ha IPOXKUBAHHS B KUTJI. [5]

Ane 3Bakatouu Ha Te, 1o cT. 380-382 11K Ykpainu BU3HA4alOTh PI3HOBHUIM JKHTIA, K
00’€KTH TpaBa BIACHOCTI, 0 SKUX BiAHOCATH kUTI0B1 OynuHku (cT. 380 LK Ykpainu), canubu
(cr. 381 LK Vkpainm), kBaptupu (c1.382 LIK VYkpainu), a Takox 3a3Ha4yarouy 110 MEpetiK LUX
00’€KTIB HE € BHMYEPIIHUM JOLUIBHUM OyJe 3aCTOCYBAHHS PO3LIMPEHOr0 MEPENiKy, KU
MICTUTbCS B faHii [loctaHOBI.

Pi3HOMaHITTS BUJIIB )KUTIIA 13 OHOTO OOKY € IO3UTUBHUM aCIIEKTOM PO3BUTKY IPHUBATHO
- IPaBOBUX BIAHOCHH BJIACHOCTI 3 MPUBOAY kUTAa. [IpoTe ciijx migKkpecauTH, o o0csr npas Ta
000B’5I3KIB Cy0’€KTIB IIpaBa BJIACHOCTI Ta 1HIIMX PEYOBHUX IPaB HA KUTJIOBE IPUMIIIICHHS OyJie
3aJe)KaTu BiJl BUJY JKUTJIa Ta He OyJie OHAaKOBUM JJIsl HOTO BJIACHUKIB a00 KOPUCTYBaYiB.

Tak Bci floro BH3HaueHHs IependavyaroThb TaKy HOro O3HaKy SK BMKIIOYHICTb, sKa
nposiBIIsieThCs y monoxkeHHsax LIK Ykpainu, a came 3BepHEHHS yBaru Ha Te, 1110 KOKHHUI BJIaCHUK
KHUTIOBOrO0 OYAMHKY, KBapTHMPU Ma€ IpPaBO BUKOPHCTOBYBATU IIOMEIIKAHHS IS BJIACHOTO
MPOKUBAHHS, MPOKUBAHHS YJICHIB CBOET CiM'l, IHIIMX OCi0 1 HE Mae MpaBa BUKOPUCTOBYBATH
foro mis mpomwucioBoro BupoOHunTBa (4.l. cr. 383 LK Vkpainu). TobTo maHOH HOPMOIO
3aKOHOJIaBellb MIIKPECIIIOE BAXKIUBICTh Ta CBOEPIAHY 3a00pOHY ISl TPOMAJISiH BUKOPHUCTOBYBATH
JlaHe MPUMIIIEHHS 3 METOI0 OTPUMaHHS MEBHOTO MPUOYTKY, 10 MOKE MEPETBOPUTH JaHE KUTIO
B 00’ €KT roCIoIapChKOi JisSITbHOCTI.
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H.M. JlaBunoBa 3a3Havae, 1110 NpoOiieMa BU3HAYECHHS MOHATTS «OKUTJIO» MOJISrae B TOMY,
10 4acTO BUHHUKAE MOTpeda y BIAMEXKYBAaHHI JKUJIOrO MPUMILIEHHS BiJ Hexuioro. IIpaktuune
3HAYCHHS BiJIMEXKYBaHHS KUTIOBOT'O

MPUMIIIEHHS BiJ] HSKUTIOBOIO MOXKHA PO3TIITHYTH B TpboX Hampsmax. [To- meprre, 1o
YKUTJIIOBHX 1 HSKHUTIOBUX OYJMHKIB BUCYBAIOThCS Pi3HI JepiKaBHI

OyniBenbHI HOpMH. [lo-Apyre, HEMOXKIUBICTh OyTH 3apEECTPOBAHMM Y MPHUMIIIEHHI, 1110
HE BU3HAHO XUTJIOBUM (HANPUKIIAJ, Jada, CaJoBHil OYIUHOK).

[To-Tpere, pi3HUI TOPSIOK TPOBEACHHS  OMNEPATHBHO-PO3MIYKOBHX  3aXOIiB Y
MIPUMIIIEHH], 1110 € )KUTJIOBUM 1 HE € TakUM. [IpaBo Ha HETOTOPKAHHICTH KUTIA

MOKJIMKaHe 3a0e3nedyBaTd CcBOOOAY OCOOM BiJ HE3aKOHHMX BTOpPrHEHb y cdep ii
0COOMCTOr0 XKUTTS 1 TAPaHTYETHCSI 0CO01 HE3AIEKHO BiJ TOrO, € BOHA TPOMaJSIHUHOM YKpaiHH,
1HO3EMIIEM YU 0c00010 0€3 rpomMaasiHCTBA. [7]

Hanexxne mpaBoBe peryiaroBaHHS BiJHOCHH BIIACHOCTI CTOCOBHO JKHTJIA Tependayae
HAsBHICTh y UUBIUIBHOMY 3aKOHO/ABCTBI TOJIOXEHb, SIKI BCTAHOBJIIOKOTH XapaKTEPHI O3HAKH
KHUTIOBUX 1 HEXUTJIOBUX OyIiBenb, a 3HAYUTh CTBOPIOIOTH MIiJCTaBH OUIBII YiTKOTO
BIJIMeKYBAaHHS JKUTIOBUX IMPHUMIIIEHb, SKi € 00 €KTaMH IpaBa BJIACHOCTI Ha JKHUTIIO Bij
MPUMILEHb HEXWUTIOBHUX, ILI0 € BHMJIOM HEPYXOMOCTI B SIKOCTI YacTUHM Oy[iBii, aje He
MPUMIIIEHHSAM, TPU3HAYEHUM JIJIS IPOKUBAHHS B HHOMY .

BucnoBku. Omxe anani3z HopM LUK Vkpainu , HaykoBUX JOpOOOK Ta 3aKOHO/AaBCTBA
VYkpaiHu 103BOJIS€E BUOKPEMHUTH IMOHSTTS JKUTIA, HOro IOPUAMYHI O3HAKU Ta MOro 3B'A30K 13
IIPaBOM BJIACHOCTI, & caMe OJHOrO0 i3 HOro MOXJIMBUX 00’€KTiB. Tak BiAMOBIIHO J0O MOJOXEHb
IIK Vkpainu ta [locraHoBH, ciiJl cka3aTd Hpo Te, IO KUTJOM € IE€BHE IPUMIIICHHS, SKe
npuaaTHe U TOCTIHHOTO MPOXUBAHHSA B HHOMY JIIOZIEH, a TAKOXK Ha THMYACOBHUX yMOBaX, TaK
K€ He MOKe OyTM BHMKOPUCTAHE Yy KOPUCIMBUX ILUISX Yy BUIJISIAI 3JIHCHEHHS Yy TaKUX
MPUMILIEHHS TOCIOAaPChKOT A1SIbHOCTI.

Takox TiiyMaueHHs 3aKOHOJABCTBA Ta BHUJAIJICHOTO IMOHATTS, J03BOJIE BIJICHIAKYBATH
HOro XapakTepHi O3HAaKH, SKHMH BOHO XapakTepu3yerbcs. [1o — mepiie o3Haka HEpyXOMOCTI,
BIJIMOBIIHO 0 PUMCBHKOTO IMOJMLTY peuell Ha pyxoMi Ta HE pyXoMi, K€ O3Hadae Te, IO JaHe
npuMilieHHs: OyJe pO3TalloBYBAaTUCS B JKUTIOBIM OyaiBii, y BHIVISAI HEPYXOMOCTI 3
BIJIMOBIIHUM NPaBOBUM pexuMoM. HacTymHa o3Haka e CBO€piHA BiAOKPEMIICHICTb, TOOTO
130JIbOBAHICTh BiJ] IHIIMX MOAIOHUX CIOPYZ, SIKI pO3TAlllOBaHI y MPOCTOPi, TaK SK BOHU HE
MOXYTh OyTH 00’€KTaMH MpaBa BJIACHOCTI 1 MiAMAAAaTH MiJA O3HAKU KIACHYHOI «Tpiagm» [
OCTaHHBOIO TPETHOI O3HAKOO € MPHUAATHICTh TAKOI'O MPUMILICHHS, IKE BUPAKAETHCS HE TUIbKU
y BIJIMOBITHOCTI MEBHUM OYIiBEbHUM HOpPMaM, CaHITApHUM BUMOTaM, a 1€ i B MOXJIUBOCTI

IIPOXXHMBAHHA HA YMOBax THMYaCOBOCTI
Cnucok BUKOPUCTAHUX KepeJI

1. [uBinsHu# Koneke Ykpainu: 3akoH Ykpainu Big 16.01.2003 p. Ne 435-1V // Binom. Bepxos. Pagu
VYxpainn.— 2003.— Ne 40/44.— Cr. 356.

2. .Caxno O. B. Ocymectienrue npaBa COOCTBEHHOCTH Ha JKWJIbIE MOMEIIEHS: JHC. ...KaHJ. IOpHII.
Hayk. Jloneuk, 2005. 207 c.

3. HayxoBo-npaktrnunnii komeHTap LluBinpHOrO Komekcy Ykpainu : y 2 1. / mig pen. O. B. Izepu
(xep. aBT. x011.), H. C. Ky3nenosoi, B. B. JIyns. — K. : FOpinkom Iarep, 2005. — T. 1. - 832 c.

4. Ilpo cymoBy mpakTuKy y copaBax IIpo 3JI0OYMHM TpoTH BiacHocTi: [locranoBa Ilnenymy

Bepxouoro Cymy Ykpainu Big 06.11.2009 p. Ne 10. URL: http://zakon?2.rada.gov.ua/laws/show/v0010700-09 (xzara
3BepHeHHs: 14.07.2017).

5. [Ipo cBobomy mepecyBaHHS Ta BUIbHUN BHOIp MICII MIPOXUBAHHA B YKpaiHi: 3akoH YKpaiHH Bif
11.12.2003 p. // Binomocti BepxoBHuoi Pagu Ykpaiau. — 2004. — Ne 15. — Cr. 232.
6. Iletpo E. IO. llomsATHe, mpu3HaKW W BHUAB HEABKUMOCTU. LlBHIMCTHYECKHE 3amHCKH:

MesxBy30BcKmii ¢0. Hayd. TpynoB. Mocksa: M3n-Bo «Ctaryr»; ExkarepunOypr: UH-T wactHOTO mpasa, 2002. Beim. 2.
C. 179-202

7. Hasumoa H. O. TIoHATTS <«KHTIIO»: YyKpaiHChKe Ta e€Bpomeiickke posyminHs // URL:
http://3umf.com/doc/4832/ (nata 3BeprenHs: 17.11.2016).

43


http://zakon2.rada.gov.ua/laws/show/v0010700-09

I'POMAJIAHCBKE CYCIIIVIBCTBO TA ITPABOBA JIEP/KABA SIK
CYB’EKTU IPABOTBOPEHHSA
KocTtuubkuii B.B., npodecop, nokTop OpHUAMYHUX Hayk, akajaeMmik HarjionanbHOi
akajgemii MpaBOBUX HaykK YKpaiHu, 3aciyxeHuil ropuct Ykpainu, npodecop KuiBcbkoro
HalioHaJbHOTr O YHiBepcuteTy iMeHi Tapaca [lleBuenka, Koctuubka 1.O., kanauaaT opuInaHux
HayK, CTapIIii HAyKOBHH CIIBPOOITHHK, 3aB. CEKTOpoM I[HCTUTYTYy 3akoHOMaBCcTBa BepxoBHOI
Pagu Ykpainu

V. Kostytsky, I. Kostytska CIVIL SOCIETY AND RULE OF LAW AS
LAWMAKERS

Prof. V. Kostytsky, LLD, academician of the National Academy of Legal Sciences of
Ukraine, Honored Lawyer of Ukraine, professor of the Taras Shevchenko National University of
Kyiv; I. Kostytska, Candidate of Juridical Sciences, senior researcher, head of the sector of the
Institute of Legislation of Verkhovna Rada of Ukraine (Ukrainian parliament)

Anomauyia. Y cmammi 0ocriodcytomvcs npobiemu Cy4acHoe0 NpAaeoOpO3YMIHHA, SUHAYAEMbCS YYACMb
2POMAOSAHCHKO20 CYCHIIbCMEA Y MEOPEeHHI 61adu I npasd, 30IUCHIO8AHI uepe3 cucmemy npedcmasHuymea. llpu
yvomy epomaa;mcwe CyC”ltﬂme@O pOS’ZJlﬂ()Clé‘IﬂbCﬂ SK 4OMmMupboxXcekmopdajibHa cucmemda, AKa emopums cucmemy
npeocmasHuYmed i cucmemy npasd. 36epmacmvcs y8aza Ha 8adCIUBICHb MOPAIbHO20 0Jicepend NPasomeopyocmi i
¢dopmysanus enaou. Bpaxosyrouu eadciugicme aHmMpOnONOSiuHUX NIOX00I8 Y CYYACHOMY HPABOPO3YMIHHI
BI03HAUAEMbCA ZHAYUMICIb THOOCKO20 (Qakmopy y 30iliCHeHHI 61a0u, OpMYyBaHHI NPeOCMASHUYbKUX OPeaHi6
610U Ma PO36UMKY NPAasd.

Knrouosi cnosa: zpomaosHcoke cycninbcmeo, cucmema npeoCmagHuymed, npaeo, NpPagoPO3YMIHH,
npagosa depaicasa.

Abstract. The article deals with the issues of modern understanding of law, defines the role of the civil
society in shaping power and law by means of the system of representation. At the same time, civil society is
analyzed as the four-sectoral system, which reflects the system of representation and system of law. Attention is
emphasized on the importance of the moral source of lawmaking and power formation. Taking into account the
importance of anthropological approaches in modern understanding of law, the role of the human factor in
realization of power, forming representative bodies and development of law is noted.

Key words: civil society, system of representation, law, understanding of law, rule of law.

CydacHe poO3yMiHHS TIpaBa OOYMOBJIEHE HEOOXIIHICTIO SIK BIiJMOBiI HAa BUKIUKH
Cy4acHOi IuBLII3alli, Tak 1 CcQOpPMOBaHMM Yy TPOMAJISIHCBKOMY CYCHIJIbCTBI 3alUTOM Ha
CIIpaBXHE HAPOJOBJIALIA Ta y4acTb HApoAy Yy IpaBOTBOPEHHI 1 ¢popMyBaHHI Biaau. IIpaBo sk
(dbeHOMEH cydacHOI MMBLTI3aIil, COllialbHE SBUIIE, BOJOIIE HEMEPEXiAHOW I[IHHICTIO, OCKIITBKU
IpaBO HE MPOCTO BHUHAXiJ, 0e3 SIKOro BaXKO YSABUTH JXUTTSA CYYaCHOTO TI'POMAJSHCHKOTO
CYCIIJILCTBA, MIPABO — JIOUUIBHE, Y MpaBi 3aKjIaJICHWH BEJIUKUHA MOTEHIal METH, I[iJIbOBOTO
IpU3HAYEHHS, 110 1 BU3HAYA€ COLIaIbHY IIHHICTh MpaBa, sika PO3KPUBAETHCS Yepe3 MpU3HAUYECHHS
IIpaBa sIK peryjisTopa BIIHOCHH Y CUCTEMI I'POMaASIHChKOr 0 cycniabcTall;2].

I'pomansHChKE CYCHIIBCTBO € MPOTHIIEKHICTIO CYCIUIbCTBY TpaauuiiHomy. Tpaauuiiine
CYCIIJILCTBO 3aCHOBaHE HAa OTOTOXKHEHHI BJIAJHUX BIJHOCHH 1 BIJIHOCHMH BJIACHOCTI,
KOPIOPATUBHOCTI 1 3a3/1aJI€Ti/{b BU3HAYEHOTO CTATyCy YWICHIB IIbOT'0 CYCHIJILCTBA TOOTO YMOB, 3a
SKUX TPUBATHE 1 CYCHUIbHE JKUTTS 3HAXOIUThCS y cdepi AepKaBHUX IHTEPECIB 1 4YacTo
nepeOyBae mija Aep)KaBHUM KOHTPOJIEM a00 JACPXKABHOIO OIMIKOI0, 3a3HAE MOCTIHHOTO Jep)KaBHO -
MIPaBOBOT'O BIUIMBY.

3rifHO 3 KOHIENII€EI0 TPbOX CEKTOPIB TPOMAJSHCBKE CYCHIJIbCTBO SK CHCTEMa
CTPYKTYPOBaHE Ha JIEp>KaBHUN CEKTOpP (OpraHu Jep:KaBHOI BJIaJIM 1 MiCIIEBOTO CAaMOBPSITYBaHHS ),
npuBaTHU cekTop (cdepa Oi3Hecy, BUPOOHHMITBA, (iHAHCIB, TOPriBIi), TPETiH CEKTOP
(HemepKaBHI rpOMajCchki opramisarlii). IMOBIpHO, 110 TYT IOpEYHO FOBOPUTH MPO UETBEPTHIA
CEKTOp, SIKUH OXOILITIOE KOPIOPATUBHI CETMEHTH TPOMAJITHCHKOT'O CYCITUILCTBA, Y TOMY YHCII 1
HedopmamizoBaHi, 30KkpeMa, mMpodeciiiHi KIyOHW, TpymH JOOICTCBKOTO THCKY, CTYIEHTCBHKI
HaBYaJbHI IPYyNH, TOBAPUCTBA MIEHCIOHEPIB 3a MiClleM MPOKUBAHHS Ta 1HIIL
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[TonepenHi po3nyMu IIOAO PO3YMIHHS IpaBa HEBIAPUBHO TOB'3aHi i3 I OJIHUM HOTO
BU3HAUEHHSAM: IPAaBO € JIETITUMI30BAaHUM IHTEPECOM, DPE3YJIbTATOM KOMIIPOMICY CYCIHIIbHUX
JIIT, BUPAXKEHOT'0 y MApTIMHUX Ta KOPIOPATHUBHUX IMO3ULIAX, KOHIEHTPOBAHOIO Yy MpPaBOBI
HOpMI, YaCTO yXBaJIeH1ll 3aKOHO/IaBUUM OpPraHOM.

Came TyT 3aKiaJieHUH JOTOBIpHUI 3MICT IpaBa Cy4acHOT'O CYCHIJIbCTBA, IO HE BiIKHIA€E
MOXJIMBOCTI PO3IJIsly IpaBa sIK pe3yibTaTy JIOropopy Hapoay Ta aepxkaBu (CychinbHOro
JloroBopy), MatepiaiizoBaHOro y MepIry 4epry y KOHCTHTYIT KpaiHu. Takum 4uHOM, MIPaBo €
CycniibHUM 10T OBOPOM.

LentpansHe wMicue y Oyap-sKili CcHCTEMi1 Ta OCHOBHOIO, KIJIIOUOBOKO JIAHKOIO
¢yHKIiOHYBaHHS OyIb-KOi CHCTEMH, € JIOAMHA. Bix moauHM 3anexuTh e(EeKTUBHICTD
3MIHCHEHHS CBOiX 3aBAaHb OyAb-IKUMHU IHCTUTYLIsAMU. OcoOJiMBEe 3HA4YeHHS ,,JJFOACHKUI
(baxTop” Mae y IisIbHOCTI OPraHiB BJIa/IM, TOKIMKAHUX CIYTYBaTH iHTEpecaM rpoMajisiH, YChOTro
CyCIJIbCTBA, BioOpaXkaTW iXHI MOTpeOM Ta 3amMTH, Y JAEMOKPAaTHUYHINA MPaBOBiH, comiaibHil
nepkasi, skoro ctartero | Konerutyuii YkpaiHu nporoJiomeHo Hairy KpaiHy.

Taka BuMoOra 3a cydacHUX yMOB € OCOOJIMBO aKTyaJIbHOIO Y 3B’S3KY 31 CIIp0oOaMu AesKUX
BYEHUX [TOCTaBUTHU il CyMHIB J1€3[aTHICTh Cy4acHOI JAepXkaBH, ii CIIPOMOXKHICTh YIOPATUCS 3
OaraTbMa Ha3puUIMMU MpodjieMaMu, 3a0€3MEUUTH IIUPOKY TMOJITUYHY YYacTh HApoAy Y
NPUMHATTI 3HAUYLUX JAEp>KaBHUX PIIIEHb TOILO.

B ymoBax po3BUTKY TI100aJIbHOTO T'POMAJSHCHKOI'O CYCHUIBCTBA IPOBIAHA POJIb Y
cucteMi nyOaiyHOI BJagu HAJIEXKUTh OpraHaM HapoOJHOIO NPEACTaBHULTBA, Y SKHX
IEepIIOUEeproBy poJib BIIIrPalOTh CaMi NPEACTaBHUKU HApOAY — JAemyTaTH. TakuM UYHHOM,
KOHKpETHa JIIOJIMHA, HApPOAHUN NPEICTaBHUK CTal0 LEHTPAJIbHOI JIAHKOK Yy 3iHCHEHHI
HapoI0BIas.

3 TOYKHM 30pYy COIIOJIOTii TpaBa ONTUMAILHUM CYCIUIBHUM JKUTTSIM € CTaH PIBHOBAaru Ta
JOTpUMaHHsS OalaHCIB MDK Ha3BaHUMHU CEKTOpPaMU TI'POMAJASHCHKOTO CyCHUIbCTBA. Takuii
ieanbHUN HA HAIly IYMKY CTaH JOCSATA€ThCS 13 HACTAaHHAM €pU IPaBOBOI JAEp)KaBHU, fKa
BUSIBISIETBCSL CBOTO POJAY €IMHUM KOMIIPOMICOM MDK €TaTHYHOIO JEp)KaBOI0 MHUHYJIOrO, SKa
BUBHIIyBalacsi HaJ| CyCIIJILCTBOM Ta KOHTPOJIOBaja HOro ax A0 BTPYYaHHs y INpHUBATHE i
ciMeiHe JXKUTTS, a TAaKOXX KpalHIM JliGepasli3MOM, L0 CYIPOBOKYEThCS MPOsIBAMHU aHapXi3My,
BITHOIO CEKTOpPIB EKOHOMIKH, OXJOKPAaTHUYHHUX CHOCOOIB 3IIMCHEHHS BJIaJAM Ta HaBITh
37I0B’KMBAHHS IIPABOM.

Haii6uip1moro po3kBiTy 1€l paBoBOi JepkaBU [3], mepil HLK BOHU CTaau HaAOaHHSAM
MOJITUKO-TIPABOBOI NMPAKTHKH, HaOyJIM B MEpioa 3apOKEHHS PAaHHbOKAMITATICTUYHUX (OpM
oprasizauii cycnuibHOro >kutTs. Ll 11€i 3Halnum cBoe B11OOpakKeHHs y MpalsiX MUCIUTENIB
[IpocBiTHUIITBA Ta TPEACTABHHUKIB HIMEIbKOT KiacHuuHOi ¢imocodii, Mo’ s3yBamucs 3
HEOOXITHICTIO MOJI0JIAHHSI MOHAPXIYHOTO a0CONIOTU3MY, a jaai, 30kpema y Dpaniii Ta CIIIA,
HOSBJISAIOTHCA 1/1€1 0OMEXEHHs BJaJli MIPaBOM, BIAMOBHU BiJl MOHApXi4YHOTI'O YCTPOIO Ta MEPEXOAY
710 pecny0JIiKaHChbKOi (POPMHU IIPABIIIHHS.

Tak, Bianmosinno a0 ysBieHb XK.K. Pycco nepkaBa y KepyeTbCsi CyCIIIIBHUM JJOTOBOPOM,
SIKMI CIIy’)KUTh OCHOBOIO BCIX IpaB, @ METOO i € BCTAHOBJIEHHA 3arajbHoro Onara[4]. ¥ iioro
nparsgx 6aunMo MepCreKTUBU YTBEPAXKEHHsI HApOIHOIO CYBEPEHITETY, PO3IIMPEHHS MEXaHi3MiB
3[iMICHEHHS HapOAOBJIA s, TAPAaHTOBAHOCTI T'POMAASHCHKUX CBOOOJ, KOHILIEMNIIIT 3arajbHOi BOJI
SIK OCHOBM 3aKOHOABYOI AISIBHOCTI ToIo[5].

V¥ 1BOpax HiMmeubkux mucaurenis XVII-XVIII cr. 6yno npoBeneHo cUCTEMHUN aHai3
IHCTUTYTIB JIep»aBu Ta IpaBa, BUCJIOBJIEHI 3aCTEPEXKEHHSI 1010 TeOpii MOMIeHCchbKoi JepiKaBH 3
coriosoro-npaBoBux mo3uiii[5]. Tak, B. I'ymbompaAT BBaXkaB, IO Jep’kaBa IMOBHHHA OyTH
IIPaBOBUM YCTaHOBJICHHSM 1 OXOpOHSTH MpaBa, MaKCHMAaJbHO HE BTPYYalO4HMCh y IpHUBATHE
KUTTA iHAUBIAa. CamMe BiH BHCIIOBUB Ta OOTPYHTYBAB i/IeF0 CAaMOOOMEKEHHS JIeP>KaBHOI BJIaId
3a JIONOMOrorw mpaBa[5] Ha ONMOBHEHHS 10 OOMEKEHHS BIIAJU 4Yepe3 CHCTEMY HapOIHOrO
npencraBHUITBA. [li3Hime 111 11€i cTanm OCHOBIO ISl JTi0epadbHUX YSIBJIEHB MPO MPABO, a TAKOXK
1 mpo nepkaBy, ska, sK Bia3HauaB I. dixTe, MOBMHHA BiJMOBIAATH 3a CBOIO MISJBHICTH MEpen
CyCITIJIbCTBOM, iHAKIIIE BOHA BUPOIUTHCS B 1ECOTiiO[6].
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bnuzpkuMu 10 TaKMX pPO3yMIiHHS JepXkKaBu, SKa HE BTPYYAETbCS Yy IKUTTA
IPOMAJISHCBKOI'O CYCIUIBCTBA 1 CHpaBiis€ MIHIMAJbHUN BIUIMB Ha 1HINI HOro HeIep’KaBHI
cekTopu, Oynu morysinu . Kanra, sikuil cripaBeasivBO BBaKaeThCs (DyHAATOPOM BUYEHHS HPO
npaBoBy aepxkany[5, 186].

Big3navarouu, 1o Jep)kaBHa BiiaJla HE TOBUHHA PO3MIISAAATHCS SIK 3aCi0 JJIs TOCATHEHHS
OyIb-KMX 3aBJIaHb HaBITh 3 MO3HMINK ‘“3arampHoro Osara” [5, 188-191], B ocHoBi sikoro T.
Jlxedhepcon BOadaB piBHOMPABHICTH KOXKHOTO TPOMAJITHUHA, PiBHI OCOOUCTI 1 MalfHOBI TIpaBa Ta
posnopsykenHs HuMu([4, 401], 1. KanT Ha3uBaB eTaTH4Hy JAepKaBy MOMILENHCHKOIO, 1epKaBOO
CBaBOJII.

I'pomansHchbke CyCcHiNbCTBO, OyAaydd pe3yibTaTOM €BPOIEHChKO-aMepHUKaHCHKOTO
PO3BUTKY, 3aCHOBaHE Ha IUIOpPaAJi3Mi, B OCHOB1 SIKOTO JIGKWUTHh MPUHIUI CAaMOBHU3HAUYCHHS
0COOMCTOCT1, TapaHTOBAHOCTI MpaB 1 CBOOOA JIOAMHM 1 IPOMaASIHUHA, AEP>KaBHO-CYCIIIBHOTO
MapTHEPCTBA.

3po3yMmijio, 110 1HII CEKTOPU TPOMAISHCHKOTO CYCHiJIbCTBA MMOBUHHI MAaTH MOKJIMBICTH
3MIMCHIOBATH KOHTPOJbh 3a (DYHKI[IOHYBaHHSM Jep)KaBU, sIKa HaBiTh OYJIydd TIPaBOBOIO,
IPOJIOBXKYE 3aJUIIATUCH AY>Ke MOTYKHUM 1 HaBiTh HEOE3MEeYHUM YNHHUKOM CYCIHIIBHOTO KHUTTS,
IIOCh Ha 3pa30K IOTEHLIHHOro JUKepena MiJBMUIIEHOI HeOe3NeKu, SKUH CXWIbHUN
YHEBPIBHOBAXYBAaTH COLIIAJIbHY CIIPABEIJIUBICTb.

VY takiii cuTyanii rpoMajgsHCbKE CYCHIJIbCTBO TOCTPO MOTpeOYy€e IHCTPYMEHTY, SKUH
rapaHTyBaB Ou pIBHOBary CeKTOPIB T'POMAISHCHKOTO CYCHiJIbCTBAa Ta BHM3HAYaB CTaHAAPTU
CYCIIUJIBHOI JiSUTBHOCTI Ta TMOBEMIHKM ocoOu. Takum (eHOMEHaMH BHSBISIOTHCS CHCTEMa
HApOJIHOTO MPEACTaBHUIITBA Ta MPaBO.

Bix uaciB antuynoi I'pertii Ta 1o XVII cTomitrs MOXIUBICTH TOro, HIO Biaja MOXE
3niiCHIOBAaTHCA €(EeKTUBHO HE YycCiMa TpPOMaasSHaMH, a JHIIe 3 TMEBHOI KUIBKOCTI IXHIX
IIpe/CTaBHUKIB, epedyBaa o3a yBarow Teopii 1 npaktuku nemokpatii[ 10]. Ha nymky P. Jlamns,
MPECTAaBHUIITBO HE Oyli0 BHHAWIEHUM JIEMOKpAaTaMH, a PO3BUHYJIOCS SK CEpPEeIHbOBIYHHIMA
{HCTUTYT MOHApXiYHOTO Ta APUCTOKPATUYHOrO MNpaBiiHHSL. MOro jpkepena BHSBISIOTHCS,
nepenycim, B Anrmii ta [1IBemii y Burisini 3i0paHsp, sSiKi CKJIMKAJIMCS MOHApXaMH, a 1HOJIi 3HATTIO,
JUI BUPILIEHHS BaXKIMBHUX JEpKaBHUX MPOOJIEM: CTATHEHHS IOJATKIB, BIHHU, KOPOJIBCHKOTO
cnankyBaHHa Tomo. Yike Jx. JIOKK cTBepKyBaB, 1110 BOJIS OiIbIIOCTI MOBUHHA (OpMYBaTHCS
«abo Mix yciMa, abo MK IpeicTaBHUKaMH, 0OpaHUMHU HUMIY, a 111.-JI. MoHTeck’ € BBaxas, 1110
OCKUIBKM Yy BEJMKIN JepXkaBl HapoJ HE Moke 310paTHCsl 1 yHpaBJIATH caM, TO BIH MOBHHEH
o0paTH CBOIX MPEJACTABHUKIB, 1100 BOHU POOUJIH T€, YOr0 CaM Hapo. 3poOUTH HE 31aTeH[7].

Bixe uepes kinbka mokodiHb nicisi MoHTeck’e Ta Pycco npeacraBHUITBO Oysl0 MIMPOKO
BU3HAHE JIEMOKpAaTaMH 1 peCcmyOiKaHIIMHU SK PIIICHHs, IO 3HMJIO CTapi OOMEXEHHS
JIEMOKpPATHYHOI Jep)KaBH Ta IEpPEeTBOPUIIO JAEMOKpATil0 3 YYEeHHS, NPUIATHOTO JHWIIE IS
MaJIeHbKHX 1 HecTablJIbHUX MICT-IepiKaB, Ha KOHL IO, ITUPOKO 3aCTOCOBYBAHY JJISi Cy4acCHUX
Hami-nepkaB. AHTIACbkUE Mucautensb Jk. MUIIb TpOroJIoCUB «CUCTEMY MPEICTaBHUIITBA. ..
TOJOBHUM BIIKPUTTSAM CydacHOi A00M», B pE3yJbTaTl SKOIO «BHUPIIIEHHS BCiX MpoOieM, 1
TCOPETUYHUX, 1 MPaKTHYHUX, Oyae 3HaiaeHe»[7, 46].

3BICHO, CHCTEMa MPECTABHUIITBA BUHHUKJIA HE HA TIOPOKHBOMY MICIII Ta HE K aHOMAJis
ICTOpUYHOTO PO3BHTKY, BOHa 00’€qHama y coOi HpOTArOM YChOro TMEpioAy PO3BUTKY
3arajlbHOJICMOKPATUYHI ~NPHHIMOW Ta i1ei, J0cBiA iXHBOI peamizaiii y IpaKTHIl
JIEp’KaBOTBOPEHHS[ 8.

Btim, He Barounch 10 AMCKYCIT 3 MUTaHHS T€HE3W Ta PaHHIX (OPM MPEACTaBHUIIBKOL
CHUCTEMH, 3a3HaYMMO, II0 XO4Y cTaHOB1 310paHHs uaciB CepeAHbOBIUYS 1 MOXHA BBaXKaTu
Oe3mocepeqHIMU  MOMEpPETHUKAMU  CYYacHHX IPEACTABHHUIIBKUX YCTAaHOB 1  CHCTEMH
MPEJCTAaBHUIITBA 3arajioM, yce X CHCTEMH IMpPEICTaBHUIITBA SK TakKoi, IO BimoOpakae Bce
PO3MAITTA CTPYKTYpPHU 1 Bech OaraTOMaHITHHUN CIEKTpP IHTEPECIB CYCIIJIBHUX BEPCTB Ta TPYIM HE
icHyBasio B AHruii npuHaiiMHi 10 cepenunu 17 ct., y @panmii Ta CIIA — 1o kxinug 18 cT., a B
psizl 3aXiAHOEBPOIEHChKUX KpaiH — y3araini ax 70 19 cr.
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HayxoBi auckycii JoBKoJia MUTaHHS MPO Yac Ta YMOBHM HApOKEHHS MpPEACTaBHULITBA,
3’SICYyBaHHS MOTO CYTHOCTI MPOJOBXKYIOThCS 1 3apa3. [IpakTudHe 1 TeOpeTUUHE 3HAYCHHS iX HE
BUKJIMKAa€e CyMHIBiIB. Uepe3 cucreMy NpeICTaBHULTBA TPOMAJSHCHKE CYCHUIBCTBO OTPUMYE
MOJKJIMBICTh HE TUILKU (pOpMYBaTH Bialy, ajie i 3411 CHIOBATH KOHTPOJIb 32 ii (PyHKI[IOHYBaHHSIM
1 oIocepeIKOBaHO OpaTH y4acTh y TBOPEHHI ITpaBa.

OTxe, BAKIMBUM IMMTAHHS TOJII CTA€ 3’ CYBaHHS CYTHOCTI 1 MpU3HAYEHHS IpaBa, IKe Mae
OyTH Mipoto 100pa i CrpaBeIIMBOCTI, PIBHOIO MIpOIO JIJIsl YWIEHIB cycinbcTBa. [IpaBo mposBise
cebe K CyCHmibHHUI JOTOBIp piBHUX ocoOucTOCTEeH. TyT 00’ €KTUBHO MOCTA€ MUTAHHS MPO MEXKI
MPaBOBOTO BIUIMBY Ha CYCIUJIBCTBO Ta O0COOY, 3 4YOrO JIOTIYHO BUILIMBAE MHUTAHHS MPO MEXI
MIPaBOBOT'0 PEryIIOBAaHHS.

OnHak TpOMaAsIHCBKE CYCIUIBCTBO CaM€ ICHYE SIK JJs1 OOMEXKEHHS eroiCTHYHHX
aHTHCOIIATbHUX TOPHBIB OKpPEMHUX 0cCi0, Tak 1 JJIi BUKOHAHHS THX 3arajbHUX (YHKIH 1O
3aXHUCTY 1 PO3BUTKY COLIIyMY, Ha SIKI CHJI CTUXIHHOT KOMYHIKaTUBHOI CaMOOpraHi3allii IOKH SIBHO
He BUCTauae. B Takux yMoBax HpaBO BHSBISIETHCA BaXKJIUBUM IHCTPYMEHT caMOOpTraHizaril
CYCHIJIbCTBA, IKE PO3TIILAAEMO 13 BpaXyBaHHSAM KOHIICTLIH CEKTOPaIbHOCTI CYCIiIbCTBA.

[IpuxonuMo 10 BUCHOBKY, IO TpagulliiiHE MpaBOpO3yMiHHS MpaBa MOTpeOye HOBHX
migxoxiB. OnHa 13 BIAMOBIAEH Ha 1€ NMUTaHHS — IONIYK HOBOI Teopili mpaBa, 34aTHOT
aKyMyJIOBaTH HaOyTl JOCATHEHHs Ta 3alIPOIIOHYBATH BIJIOB1JI1 HA MOCTaBJIEHI BUILE TPOOJIEMHU.
Takoro Moke BUSIBUTHCS TE€OJIOr0-COL10JIOTIYHA TEOpis MpaBa, MOJI0KEHHS K01 chopMyIbOBaH1
aBTOPOM BIIPOJIOB)K OCTaHHIX JECSTH POKIB Y Psi/li HAYKOBHUX MpPallb.

JlificHO, Ba)KKO HE MOMITHUTH, II0 OCOOJMBICTh HHUHIIIHBOI'O €TaIly PO3BHTKY CY4acHOI
UBLTI3AII] MOJSIrae HE TUIBKH B TOMY, IO MOCTIHIYCTpiajdbHy J00y 3MiHIOE iHdopMmarliiiHa
eroxa, ajie i B TOMy, 10 MpoIec OypXIMBUX Ta CTPIMKHUX 3MIH OXOIHB, KPIM €KOHOMIYHOI, I i
MOJIITUYHY, COLIOKYJIbTYPHY Ta JIyxoBHY cdepu[l,3]. 3a nmux yMoB mpaBo — JUHAMIYHE
coliajbHe SIBUIIE, ICKpaBUl (PEHOMEH Ta He3alepeyHa LIHHICTh Cy4acHOI JI0JChbKOT LIUB1Ii3ail
— TaK caMo IMEPESKUBAE CKIAJHHMKN nepios TpaHchopmarlii, 00yMOBJIECHUN 3HAYHUMHU 3MiHAMHU Y
PO3BHUTKY CYCIIJILCTBA, MOYATKOM (OpMyBaHHS HOBOTO THITY CBITOBOT'O CITIBTOBApUCTBA, a
TaKkoK (POpMyBaHHSM HOBOTO THITy OCOOMCTOCTi 3 MPUTAMAaHHHUM il TUIIOM TPaBOCBIJOMOCTI,
CBITOIJISIIHAMH Ta MEHTAJIbHUMHU HacTaHOBaMH TOIIO[9].

Tomy, npoOyrouu BiJNOBICTH HAa MUTAHHS, YUM € ChOTOJIHI MpaBoO, BiApaszy 3a3HAUYHMO,
10, K ()eHOMEH CYCHIIbHOIO PO3BUTKY, IPABO HE MOXKe OyTH BU3HAUYEHE Yepe3 €UHE MOHITTS
3 JIOIIOMOT' 00 METOJOJIOTIYHUX MIJXOAIB, 3alpONOHOBAaHUX SIKOIOCh 13 Cy4YaCHUX TEOPETUYHUX
mkin. 3ramaemo, mo b.O. KicTskiBcbkmii Ha3WBaB MpaBo OiHApDHMM Maloudd Ha yBasi
MHOKUHHICTb TIOHATTS IIpaBa. Sk CKJIaAHWM CyCIUIbHUN BUTBIP IPABO MOXKE OyTH 3pO3YMUINM 1
MOSICHEHUM IIIOHalIMeHI1Ie yepe3 psiji HOro BU3HAYEHbD.

JpyruM JpKepesioM  pO3BUTKY TpaBa € cycniuibcTBo. Came TYT 3HaxOAMMO
0araTo3HauHICTh PO3yMiHHS CyTHOCTI mpaBa. [lepir 3a Bce, mpaBo € MOpaJbHUM IMIIEPATUBOM, B
OCHOBI1 KOro JIeXKUTh bokecTBeHHa BOJIS 1 KWW BU3HAHUM, CAHKI[IOHOBAHUU JEPKABOIO Ta
3a0e3nedyyeTbcsl HEW. AMOpalbHUH 3aKOH MpPUPEYEHUH Ha CyCHUIbHUNH HEraTUBI3M,
rpoMaJickkuii ocy/l. BiH He BUKOHY€ OfiHi€l 3 OCHOBHUX (YHKII1H nipaBa — HE popMye TPaBOBOIO
HOPSIIKY.

CamMe MopanbHUN 3MiICT BH3HA4a€ MPaBo SIK CyCHibHE sBHINE. Mopanb — Iie cucTeMa
€THYHMX I[IHHOCTEH, HOPM 1 IpaBUJI IMOBEIIHKH 0cOoOM, mpodeciiiHol rpynu abo CHUIbHOTH,
MOJIITUYHOT MapTii a00 rpoMaicbKoi opraHizailii, CyCHiJIbHOI IPYIH YU KJIACy; MOpajib — MOPaJIb
oniHa 13 (hopM CcycCHiabHOI CB1IOMOCTI, 1I€PAPXIYHO YIMOPSIAKOBAHA CHCTEMA 3arajibHOMPUHHATHUX
y coliyMi LIHHOCTEH, a TaKOX CHCTeMa IOrJIAAIB, HOPM, YSBJIEHb 1 OLIIHOK, Kl PEryJIolTh
CYCHIJIbHE XKUTTSI Ta TTOBEAIHKY JIOJUHH, PETYISTOP CYCHITFHUX BiTHOCHH.

CycminbHa MOpalb Ha BIMIHY BiJl iIHAWBIAYaJbHOI, TPYIOBOi YM KOPIIOPATUBHOI MOpai
€ ¢eHomMeHOM BHIIOro mopsnaky. Lle cucrema miHHOCTEH Ta HOPM 1 MpaBHI MOBEMIHKH, SKi
BU3HAIOThCS yCIM CYCHIILCTBOM a0o #oro mepeBaxkHoro Oinbimictio. Ha BigMmiHy Bin
1HAMBIAyanbHOT a00 rpynoBoi Mopalii CychiibHa MOpajb € Pe3yabTaTOM 3arajbHOCYCIIIBHOTO
MOBYA3HOI'0 KOHCEHCYCY, pe3yJbTaTOM SIKOT'O € BU3HAHHS TOTO, 1110 € JOOPOM YU 3JI0M, YECHUM
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YM HEYECHUM, CHPABEUIMBUM YU HECIPABEIJIMBHUM, NPUUHATHUM 4u HenpuiHaTHUM [11]. Taxi
HOpPMH 1 YSIBJIEHHS «HApOKYIOTBCS» 1 <OKUBYTH» Y HApoOJl y BUIJISAL Tpaaulid, LIHHICHUX
YCTAHOBOK, 3arajJbHONPUIHATHUX MpaBUJl, E€TUYHHUX IMIIEPATUBIB. Y HUX BIJITBOPIOIOTHCS
BoxxecTBeHH1 Hayana HOPM 1H/MBIYaJlbHOIO-CYCIUJIBHOIO KUTTSA. TOMY MOpajib BUSIBIISETHCS
MOCTIHHUM JDKEPEJIOM «ITiPKUBIICHHS» IPpaBa; i3 MOpaJli MPaBo «4epriae» MoTeHIian Mipu 100pa
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FINANCIAL SECURITY: LEGAL NATURE, STRUCTURE AND TYPES
Kostyuchenko O., Doctor of Law, professor of Department of civil law and process
University of the State Fiscal Service of Ukraine

Koctiouenko O.€. ®IHAHCOBA BE3IEKA: IPABOBA IIPUPO/JIA, CTPYKTYPA TA
BUIU

Abstract: On the basis of the fact that the financial safety is the new phenomenon for Ukrainian state, the
determination of its legal nature is an actual task of legal science. This paper is devoted to the research of financial
safety and its legal component. There are considered the modern scientific views of determination of the category
financial safety to determine its characteristics and to identify the key features that should be a basis of legal
regulation of financial safety in Ukraine. The problem of legal financial interest is separately considered as a core
of the financial safety of all kinds. ¢ is offered an author’s view of the types of financial safety and their role in
securing the economic independence and the independence of the state. The analysis of constitutional regulations
gave reasons to affirm that the leading role in securing the financial safety in Ukraine belongs to the state through
its authorities. State authorities that implement the state and regulatory powers create the legal conditions of
support of the financial safety in the state and protection of legal financial interests of economic entities. There is
offered the determination of financial safety in its legal aspect and characteristics of its legal nature in the article.

Keywords: financial safety, financial interest, legal financial interest, legal nature, economic entities.

Anomauia: Cmammsa npucesauena O00CHiOxceHHI0 Ginancosoi besneku ma ii npasosoi cKkIa008oi.
Pozenanymo Haykosi nocnadu wooo GusHaweHHs Kame2opii inancosa Oezneka 3 Memoio GUSHAYEHHS iT
Xapaxmepucmuxu ma 8UOIeHHs KIH0U08UX O3HAK, SAKI Maloms Oymu NOKIAOeHi 8 OCHOBY NpPa8o8020 pe2ylio8aAHHS
@inancosoi 6esnexu 6 Yrpaiuni. Okpemo posenadacmocs npodrema 3aKOHHO20 (PIHAHCOB020 IHMEPECY K CIMPUICHS
@inancosoi besnexu ycix eudis. IIponoHyemvcsa asmopcvKux noeisd Ha euou (PiHaHCO80i be3neku ma ix pois y
3a0e3neyeHts eKOHOMIYHOI camMoCmitiHoOCmi ma He3anexdcHocmi oepoicasu. JlepicasHi opeauu, AKi peanizyrouu
0epIHCcaABHO-8NIAOHT NOBHOBANCEHHS CIBOPIOIOMb NPABOBI YMOBU NIOMPUMKU CMAHY QIHAHCOB0I be3neKu 8 0epicasi
ma 3axucm 3aKOHHUX DiHAHCO8UX iHMepeci@ eKOHOMIYHUX ¢y ekmie. B pobomi ob1pynmosaro, wo y npasogomy
acnexmi Qinancosa b6esneka — ye Cmaw, 8 AKOMy eKOHOMIYHUL CYO €Km, peani3yiouu eKOHOMIUHY c80600y 30amHull
8i0Nn06i0aIbHO 3abe3nevyeamu c60€ (DYHKYIOHYSAHHS (iICHYS8AHHS) MA 3AXUCT GLACHUX 3AKOHHUX (DIHAHCOBUX
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inmepecie 6I0 GHYMPIWHIX MA 306HIUHIX 3A2P0O3 Y NOMOYHOMY MA MAUOYMHIX Nepiooax 3 Memor CHIUKO20
poszsumky. Ilpasosa npupooa @iHaHCcOB0I Oe3neKku eUpaXicacmvcs 6: a) 3aKOHHOMY (DIHAHCOBOMY IHmMepeci
EKOHOMIYHO20 Cy0’€Kma, SIKUNl € CMPUNCHeM YCIX 6uodié (inancosoi besnexu 3a cy6’ekmamu;, 0) eKOHOMIYHIU
Cc80000i KA GUSHAYAEMbCA Yepe3 CMYNIHb c80000U, (DYHKYIOHAIbHI MOdXCIU8OCMI cyO 'ekma, mobmo
npagomouyHocmi w000 @inancosux pecypcie. Pisenv inancosoi besnexu mae kuouoee 3HAYeHHs npu 0OPAHHI
Memoois, npagosux 3acobie ma 3axo0ié 6NauUey npu 3abesneveHHi QiHancosol beneku eKoHoMIuHux cyo 'exmig. ¥V
O0eMOKPAmMUYHIL NPAsositl 0epaicasi NPOMuois BHYMPIWHIM Ma 308HIWUHIM 3A2P03aM I3 MmO CMIlIKO20 PO36UMKY
EKOHOMIUHO20 CYO '€Kma 3a MedCamu npasoso2o NOJsi HEMOJNCIUBA, d Omdice, OOHICIO 3i CKIA008UX (DIHAHCOBOT
Oe3neku, AK A6UWA, € NPABOBA CKIAO0BA, NPUSHAUEHA BNOPSIOKOBY8AMU GIOHOCUHU MidC eKOHOMIYHUMU
cy6’exmamu, Hadasamu im npaeosy Gopmy ma npocHO308aH020 Xapakmepy uepe3 npasosionocunu. Ilpasosa
CKNa006a (DIHAHCOB0T De3neku Mae 3aKIacmu 6 OCHO8Y 3aKOHH020 (DIHAHC06020 IHMepecy YIHHICHI OpieHmupu
HAYIOHANbHIT eKOHOMIYI, eKOHOMIYHIT ma 20CNO0apCcubKill OisibHOCME CYO '€Kmie 20Cno0apiosanHsL.

Knrouosi cnosa: ¢inancosa Oesnexa, inancosuil inmepec, 3aKOHHUN (DiHAHCO8UL iHMepec, npagosa
npupooa, cyd €ekmu 20CnO0aApIOSaHHsi.

1. The theoretical principles of definition of concept of financial safety

The financial safety — is a new concept for Ukrainian science, although it is already
widespread in the practical activity for considerable time. A concept “financial safety” was
separated from a general concept “economic safety”. The financial safety is a separate subsystem
of the system of economic safety. In the economic area of the Former Soviet Union the problems
of financial safety were not substantially considered, and thus, Ukraine does not have a historical
experience to secure the financial safety both in country in the whole and economic entities and
citizens.

Let us find out what should be understood under the concept “financial safety”?
Concerning the fact that scientists share their opinion that the financial safety is a component of
economic safety, it can be determined whether the unity of views of the concept “financial
safety” exists. For this purpose, let’s analyze the expressed in literature views of definitions of
such concepts as “financial safety”, “enterprises financial safety”, “bank financial safety” and
etc. This way, there is a conception of financial safety in the Concept of “Financial Safety of
Ukraine” as a component of economic safety that characterizes the state of protection of essential
(key) interests of the state, regions, enterprise structures and citizens in the financial area from
the influence of wide circle of negative factors(threats) [13]. lu. Kim writes that the financial
safety of enterprise is an activity of risk management and protection of enterprise from external
and internal threats for securing a stable enterprise development and own capital increase in the
current and strategic perspective [11, p. 65]. O. Baranovskyi affirms: “Commercial bank
financial safety — is a set of conditions under of which potentially dangerous for the financial
state of commercial bank actions or circumstances are prevented or reduced to such level at
which they are not able to harm to the established order of bank functioning, preservation and
reproduction of its property and infrastructure, and to prevent the bank achievements of statute
goals; a state of safety of financial interest of commercial bank, its financial stability, and also an
environment in which it operates” [2, p. 12-13]. I. Blank under the financial safety of enterprise
understands the qualitatively and quantitatively certain level of its financial state that secures a
stable safety of its priority balanced financial interests from the identified real and potential
threats of external and internal nature, the parameters of which are determined on the basis of its
financial philosophy, and create the necessary conditions for financial support of its sustainable
growth in the current and future periods [3, p. 24]. Perekhrest L. writes: “the bank financial
safety is a dynamic characteristic of elements, cooperation of which allows to secure its
sustainable development and to guarantee the protection of financial interests from internal and
external threats both at present moment and in the long term” [20, p. 6]. V. Shlemko and I. Binko
note that under the financial safety it should be understood such state of financial, monetary,
exchange, bank, budgetary, tax systems, that is characterized by balance, by stability to the
internal and external negative influences, by ability to secure an effective functioning of national
economic system and economic growth [8]. A. Epifanov, O. Plastun, V. Dembovskyi consider
that financial safety of business entities is an important component of financial safety and is an
ability of business entity to engage in economic, including the financial activity, effectively and
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stable during indefinite time. It is implemented by use of set of interrelated diagnostic,
instrumental and control events of financial character that should optimize the use of financial
resources, secure the proper level of their realization and negate the risk influence of internal and
external environments [25, p. 25]. E. Dmytrenko asserts that the financial safety is a state of
security and providing essential financial interests of person, society, state or separate political
units with legal, economic, political, informative, scientific, operational and other events both in
the middle of the state and abroad that guarantees the financial independence of Ukraine and
protection of its financial system from internal and external threats [6, p. 17].

The presented views of financial safety indicate that authors mainly determine this
concept through interests, financial state, independence, ability to resist the threats. However,
they are painted by economic sense of financial safety and do not reflect its legal nature. We
believe that to secure the financial safety is not enough the economic mechanisms, and in the
aspect of legal research one should note the following key feature of financial safety as securing
of financial interest. To better understand the importance of financial interest, it should be taken
that the financial interests of the state, economic entities and separate citizens do not always
coincide and sometimes are contradictory. However, all of them reflect the financial needs of
subjects. The financial interests are motivated by the necessity of existence (functioning) that
goal for humans is a need in existence, self-expression and personal development. For economic
entities the goal is in economic development that provides, first of all, the financial interests of
owners. The social and economic development is the goal for state existence. Speaking about an
interest as a legal phenomenon, it should be noted that the interest has been analyzed in the
researches of ancient Roman lawyers by the study of problem of dissociation of private law from
public law [7, p. 1]. In the literature it can be found such approach to the interest: a law is the
form of realization of social interests [15, p. 89]; a law is a result of fair interests’ estimation [27,
p. 28]. Thus, the interest and the law are interdependent phenomena.

2. Nature of an interest as a component of financial safety

An interest is a purposeful attitude of human to any object of its necessity. The interest
depends on the conditions of human beings, reflects a necessity for their life of subjects of the
world [22, p. 107]. Thus, the interest should be considered through a necessity and need. In 1943
a psychologist Abraham Maslow expressed his opinion that human behavior is determined by a
wide spectrum of necessities. He offered five categories of such necessities and defined their
hierarchy in basis of which he put the needs (food, water, accommodation). And on the top of
necessities he defined high individual needs (confession, self-expression) [16]. It is
methodologically important to realize that a key subject in legal relationships with securing of
financial safety is human being who plays the role of citizen, public servant of economic entity
or government body. The existence of state and economic entities is not possible without human
being (people). Thus, any financial interests, first of all, are conditioned by objective biological
bases of the person as a result of which it is obliged to eat, to drink, to get dressed, to have an
accommodation etc. So, in an order to satisfy these necessities, the person should have financial
resources getting from its own labour, property, its results and income. “Human activity is
characterized by motives, goals, and also means by which it is realized. The motives are
something for the sake of what is an activity, those necessities and interests it satisfies. A person
attitude to an activity, and therefore, how it is executed, is mostly determined by motives. The
purpose is such result for achievement of which the activity is directed. The methods of its
realization have an important role in activity near the goal and motives. These include not only
instruments used by human but also skills and abilities for the efficient use of these instruments”
[10, p. 160-162]. Thus, one of necessary conditions of human activity is a motive because the
process of activity is anyway subordinated to conscious purpose. The external subjective and
objective factors influence on human psyche and thus mature its behavior. The interest, in its
turn, is mediated by necessities, motives, goal, realization means, abilities and skills.

Concerning the financial interests we fully agree to the statement of E. Dmytrenko, who
writes, that financial interests are essential financial necessities of person, society and state,
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which protection and providing with the help of the system of legal, economic, political,
personnel, informative, scientific, investigation and search operative and other events both in the
state and abroad guarantees the financial independence of Ukraine and protection of its financial
system from internal and external threats [6, p. 16]. Thus, the satisfaction of any financial
interests mediates by means of protection and providing that, in its turn, closers us to such
important question as a role of the state in the process of satisfaction of financial interests of all
its economic entities (under the economic entity understand both individual and collective
entities that realize an economic, economical activity, as for example a person, household,
businessman — physical person, enterprise, establishment, organization, state). Relying on stated,
if we talk about financial interests, they should be examined from the position of public interest.
There is consistently suggested an idea in the literature, that under the public interest is
understood the concentrated expression of common social necessities and aspirations [18, p. 86].
lu. Tihomirov writes that from the legal point of view the public interest is characterized by
certain normative signs, fixing of its priority, establishing of order and guarantees of providing,
fixing of guard methods and responsibility events [23, p. 6]. K. Totiev reasonable notices that the
public interest specifies on the state responsibility to realize the corresponding to its interest
activity [24, p. 25]. Thus, if the financial interests that have public character specify on their
legal nature, it should find out the state’s role in satisfaction of such interests.

3. State’s role in providing of financial interest of economic entities

A state is as sovereign, political and territorial citizens association which is created with
the purpose of providing of social and group interests of society’s members. After its social
nature it should provide the maximal compromise of interests in the socially heterogeneous
society. As a tool of this compromise in the democratic state is a law. Appointing a right of
private property (p. 41), right on entrepreneurial activity (p. 42) and right to work (p. 43) to the
Constitution of Ukraine [12], the state took the obligation to define the legal forms of realization
and protection of these rights through the additional laws. Thus, with the purpose of
implementation of its assignment in society, one of interests of the state in the financial area is a
requirement in creation of legal conditions for achievement of interests’ compromise of
economic entities. But somebody can mark that the persons’ needs are endless, and the financial
interests almost cannot be satisfied in full. It is twofold, because the state in law form determines
the necessary type and measure of rights and obligations of economic entities during realization
of their economic activity.

After that it is necessary to find out, how to define the maximal measure of mutual
requirements of economic entities which strive to get the high level of own financial security? In
our opinion, such measure can be a “legal financial interest”, it is the main sign that gives a legal
maintenance to the relations of economic entities for providing of financial safety. The legal
interest as a legal category is not new for science. Thus, under the legal interest is usually
understood permission of certain behavior and connect it with the legal right [21, p. 15]. In its
turn, the legal and public interests are united by that they both are legally meaningful interests,
satisfaction of which is based on the law. However, their maintenance, realization and protection
methods are different [17, p. 120-123]. Without paying attention to availability in law of
scientific researches works from researches of legal and public interests, the current legislation
of Ukraine does not contain the determination “legal financial interest”. We already marked in
our researches that the research of legal nature of financial safety gives an opportunity to provide
financial safety with the help of administrative and legal of facilities [14, p. 69]. Therefore, the
methodology of description requires stating a concept “legal financial interest”.

Thus, if the financial interest is a subjective attitude of economic entity to its necessities
(necessary and desirable), then the law is a normative act that has the highest legal force, adopted
in special order with the aim of getting the legal principles in regulation of socially meaningful
relations in the state, and the relations between economic entities are regulated by a law on
conditions of beginning of certain legal relationships between them. We conclude that the “legal
financial interest” has following characteristics:
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— it begins in legal relationships;

— itis based on fixed rights and obligations in law;

— provides the necessary and desired financial necessities appointed by the state;

— it is characterized by plenty of financial resources, balance of income and expenditure;

—itis limited by legal possibilities appointed in law.

Thus, the legal financial interest is the aspiration of participants of legal relationships to
satisfy their financial necessities based on appointed in law rights and obligations. Following it,
if a legal nature of financial safety is developed due to the legal financial interest, then is a
question how is this legal nature represented in financial safety?

4. Legal component of financial safety

L. Perekhrest by investigation of providing bank financial safety under the unstable
economic environment defined that the bank financial safety has following components: 1.
Organizational financial safety that contains a resource, credit, investment, and exchange and
payment safety. 2. Safety of financial and economic information that consists of bank secrecy,
client database, unauthorized access to electronic network [20, p. 7]. Assume that from the
position of economic foundation of problem of providing of financial bank safety or other
economic entities such components will be enough, however, regarding to the necessity of
economic entities to satisfy own financial interests and financial safety in a legal way, these
components are not enough. A legal component of financial safety of economic entity is an
integral part as actually financial resources directed to its economic development.

Realizing the organization and management of financial safety of economic entities it
should consider the fact that a legal component for their adequate legal regulation of relations for
ensuring financial safety should meet economic base. A law as a public phenomenon has its
sources in which the rules of behavior for legal relationship participants are, in particular to
provide financial safety. During description of law sources with the aim of construction of legal
component of financial safety it should be noted that the phrase “source of law” has two
meanings in science. The first is the source of law in the material meaning, the second has a
formal meaning. V. Nersesiants writes that under the material source of law is understood the
reasons of law forming, that is all that in accordance with certain approach generates (forms) a
positive law — those or other material or spiritual factors, public relations, human nature, nature
of things, will of God or legislator. Under the formal source is understood a form of external
expression of regulations (content) of existing law. It means that rules of existing law (their
normative content) are in the certain (officially recognized) sources of law, which are officially
recognized (institutional) forms of fixing and existence of law [19, p. 399-400]. S. Aleksieiev
writes, that a law it is the norms, general rules. Legal norms should be distinguished from laws.
They (laws) are only “sources of law”, documents [1, p. 417-418].

In some form the researchers describing the financial safety of economic entities
concentrate on security and protection of own financial interests and resources from threats. In
our opinion, it points directly to the right for owners of financial resources to realize
independently the protection of own legal interests within the limits of legislation of Ukraine.
However, as appointed in the title 1 article 41 of Constitution of Ukraine, everyone shall have
the right to own, use, or dispose of his property and the results of his intellectual or creative
activities. However, in the article 319 of Civil code of Ukraine [26] is determined the general
order of realization of property law, namely: an owner owns, uses and disposes of own property
at the own discretion and concerning own property performs any actions which does not
contradict a law. The property obligates an owner use the right without harming the rights,
freedoms and dignities of citizens, public interests. The state does not interfere in realization of
property rights of owner. Such legislative regulations provide a basis to conclude that the state
creates the legal field for owners of financial resources for free use of their property; gives them
independence in accepting of managerial decisions about their property and does not respond for
the results of economic entities’ activity. But detail of “freedom” of economic entities deserves
attention from position of providing their financial safety.
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Thus, O. Glushchenko on the basis of classification of historical forms of economic
freedom and historical stages of its development grounded scientifically that the economic
freedom has internal and external forms of display. The internal forms she classified follows:
awareness of economic values (value conscious function), choice of economic aims (aim created
function) and determination of economic behavior (behavior function), the external are: under
the criterion of freedom degree — economic sovereignty, economic independence, liberalization;
under the functional displays — possession, power, management; under the patterns of ownership
— ownership, labour, income [4, p. 3]. We absolutely agree with the author’s statement that the
public display of economic freedom is determined in interaction of entities which comes in
formal and informal relations. The realization of economic freedom of economic agents in
external space requires organization of its displays with restrictions that make the interaction of
entities institutionalize. The value awareness of public economic freedom is based on perception
of freedom of each its member [4, p. 8]. Thus, what does give us the awareness of economic
freedom essence for understanding the financial safety of economic entities?

We believe that, firstly, it is understanding that a right of economic freedom is
inseparable from obligations to follow the appointed limits in this freedom. Second, the
“economic freedom” should not be identified with tyranny, and should be understood as a right
of choice of realization form of financial interests, choice of partners and contractors, economic
sovereignty and economic independence (own or collective decisions). Third, the economic
freedom of entities is limited in the order established by law, and can be limited in prospect by
public interests. The last is very fundamental question concerns the relationships in the future,
where in case of occurring of unfavorable economic terms the state can restrict economic rights
and freedoms. Considering the question about possibility of limitation of entities’ economic
freedom, we pay attention to article 22 of Constitutions of Ukraine, where is assigned that the
content and scope of the existing rights and freedoms shall not be diminished by an adoption of
new laws or by introducing amendments to the effective laws [12]. Therefore, we think, when it
comes about human and citizen rights and freedoms, the question about diminishing of content
and scope of the existing rights and freedoms it should be distinguished from economic freedom
and order of realization of entrepreneurial activity. However, the experience of overcoming and
counteraction to the economic crisis shows that anti-crisis legislation is appointed to regulate
such relations that arise in the crisis period and operate a limited time. Target foundations of
anti-crisis legislation correspond to general public interest of all society members and to
international legal principle of “advantage of public interests above personal”. Characterizing the
constitutional fixing of principles of legal state O. Zaichuk, N. Onishchenko write that aiming to
reach, where it’s necessary, interest parity of society and state, it provides out of these limits
indisputable advantage to the personal interests, rights and freedoms of person. Other word, the
Constitution of Ukraine conducts consistently the idea of public interest, trying to follow the
principle of proportion [9]. In the aspect of financial safety and possible restrictions of economic
freedom it should distinguish economic entities, where the individual entities are separate
citizens, collective entities. They are, as a rule, legal entities, thus, the consequences of economic
freedom restriction are excellent.

Separation of financial safety under levels on the base of differences of economic and
economical activity of economic entities gives an opportunity to define the individualized
approach to the legal regulation of financial safety of these entities. Based on the level of
economic safety as fundamental principles of financial safety, let’s determine its levels.

In the literature the economic security is given in three levels: 1) international safety
(global, regional); 2) national safety (state, industry, region, society); 3) private (enterprise,
economy or persons) [5, p.8].

The authors of monograph “Financial safety of enterprises and bank institutions” argue
that economic security of business entities is a primary element in the system of economic
security, because they provide the vital necessities of population and resources for its
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development [25, p. 18]. We partially agree with such statement, because we think that economic
entities are key functional rather than resource entities that provide development of society, state.

Based on the presented abstracts and regulations of article 3 of the Constitution of
Ukraine which appointed that an individual, his life and health, honour and dignity, inviolability
and security shall be recognised in Ukraine as the highest social value [12], we think that the
levels of financial security are follows:

1) supranational — international financial safety;

2) national — financial safety of the state;

3) local — financial safety of the financial system, where the turnover of all financial state
flows and financial safety of regions are;

4) individual — financial safety of economic entities, households, citizens.

Graphic correlation of all named types of financial safety under the entities could be
shown, disposing them from larger to smaller. However, the primary element of financial safety
in whole is financial safety of citizens, and functional basis is financial safety of economic
entities. The core of financial safety of all levels is a legal financial interest (figure 1). The given
correlation of concepts is proposed with the purpose of methods working of legal regulation of
financial safety. Because every selected type of financial safety gives an idea about scope and
facilities of legal regulation and methods and principles of legal area construction appointed for
realizing the adequate effective regulation of financial safety of one or other economic entity.
For example, the international experience of conducting the bank business shows that nowadays
the use of outsourcing in banking is spread. The scientists ground the row of reasons where the
outsourcing should be regulated. The founding motive of the outsourcing regulation is the
protection of the consumer's interests (bank clients). In particular, it must not occur:

— harm to their interest;

— client's personal data security breach;

— client's information security breach.

The outsourcing regulations are based on assessing the risks connected, or the risks that
could be connected, to the outsourcing usage. The most important risks are considered:

— operative risks, or risks of a third party (external service provider failure);

— reputational risks (loss of reputation due to the service provider failure);

— legal risks (adherence to legal regulations — compliance, law enforceability, observing
contracts, withdrawal from contract);

— concentration (hereby is understood the excessive concentration of the whole branch -
e.g. banking - on outsourcing of one similar task, important for banks - e.g. IT of providers) [28,
p. 74-75].

Thus, a necessity of outsourcing regulation at the legislative level is one of state’s tasks
which is directly related to the providing of financial safety, both financial system and bank
systems in its structure. However, the similar approach to each of proposed types of financial
safety gives an opportunity to identify the key moments that need attention from the government.

Figure 1 Correlation of financial safety’s types under the entities and their core
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5. Conclusions

Thus, the above presented gives us a reason to believe that:

1. In a legal aspect the financial safety is a condition, in which an economic entity
realizing the economic freedom is able responsibly to ensure its functioning (existence) and
protection of own legal financial interests from internal and external threats in current and future
periods with the purpose of sustainable development.

2. The legal nature of financial safety is expressed in:

a) legal financial interest of economic entity that is the core of all types of financial safety
under entities;

b) economic freedom which is determined by freedom degree, functional possibility of
entity, id est the competence for financial resources.

3. The level of financial safety has a key value by methods election, legal measures and
impact measures during providing financial safety of economic entities.

4. In a democratic constitutional state it is impossible the counteraction to the internal and
external threats with the purpose of sustainable development of economic entity outside the legal
field. Thus, one of component of financial safety, as phenomena, is a legal component appointed
to regulate the relations between economic entities, to give them a legal form and the predictable
character through legal relationships. The legal component of financial safety should lay into the
basis of legal financial interest the value orientations of national economy, economic and
economical activity of economic entities.
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TEHE3UC ITPABOBOI'O PEI'YJIFOBAHHS JEPKABHOI
THOOPMAIIMHOI MOJITUKH Y JISIJTBHOCTI OPT'AHIB JEPKABHOI
®ICKAJIBHOI CJIYKBU YKPAIHU

Jlureun H.A., KaHIuIaT IOPUIWYHUX HAyK, JIOLEHT, CTApIIMAd HAyKOBH
criBpoOITHHUK, TTpodecop Kadeapu aaMiHICTPATHBHOTO IMpaBa 1 Mpolecy Ta MUTHOI Oe3mekH,
VYHiBepcuTeT AepkaBHOI (HicKaabHOI CiIyk0u YKpaiHu

Lytvyn  N.A. GENESIS OF LEGAL REGULATION OF STATE
INFORMATION POLICY IN THE ACTIVITIES OF THE AGENCIES OF THE STATE
FISCAL SERVICE OF UKRAINE

Anomauia. Y Hnayxosili cmammi OOCHIONCEHO 2eHe3UC NPAB08O20  PeYNIOBAHHA  OepAHCABHOT
inpopmayitinoi nonimuku y OisitoHocmi opearis [lepocasnol gickanvnoi cuyscou Yrpainu. Jlocniosicenns renesu
dopmyeanns  KUOHOBUX NONONHCEHb OOKMPUHU  iHPOPpMAYitino2o npasa ma AOMIHICHMPamueHO-npaso8o2o
3abesneuents iHgopmayiinol disionocmi opeanis J@C Vkpainu oano 3mozy euoinumu Yomupu OCHOBHI emanu
tioeo cmanosnenns. IHepwuti eman (19911995 pp.) xapaxmepuzyemscs 8i0CymHicmio niO3aKOHHUX HOPMAMUBHUX
akmisg, sKi 6e3nocepedHbO CMOCylOmMbCs IHPOPMAYIUHOL NOAIMUKY 8 OIATbHOCME NOOAMKOBUX MA MUMHUX OP2aHie.
IIposodumuvca akmuena poboma 3 NOWLYKy ORMUMAILHOT CIPYKIMYPU NOOAMKOBUX | MUMHUX OP2aHie, MOOepHiZayil
OisnbHocmi ix niopo30inie, 0OHUM i3 NPOGIOHUX HANPAMIE MA HEe8i0 €EMHOI0 CKIAO0BOI0 AKUX € 800CKOHANEHHS
inpopmayitino-ananimuunoi  OdisnebrHocmi. [pyeuti eman (1996—2006 pp.) ynpoeaosicenHs ingopmamusayii
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NOOAMKOGUX MA MUMHUX OP2aAHI6 3AB05KU B8EOCHHIO ABMOMAMU308AHOI 00POOKU OAHUX NIAMHUKIE NOOAMKIS.
Cmeoproembcsi HU3KA HOPMAMUBHO-NPABOSUX AKMIG, WO GMINIOIOMb 0epIluCAsHY I[HQHOpMAayiiiny NOMIMUKY 6
OistbHicmb  ickanvhux opeanis. Tpemiti eman (2007-2013 pp.) — xapaxmepu3yemvcs 66€0eHHAM 6 010
nooamkogozo kooekcy YVkpainu (2010p.) 1a Mumnozo rxodexcy Ykpainu (2012 p.), wo 3aKpIinuio nooarvuty
inghopmamuzayiio  pickarbhux opeamie. 30Kkpema, YAPOBAONICYEMbCS MeXAHi3M  NOOAHH — OeKaapayiti 6
eNeKMPOHHOMY UTAT A KOMNIEKCHA CUCHEeMA e1eKMPOHHO20 OOKYMEHMOo0biey Midc gickanrsHumu opeanamu ma
iHwuMu opeanamu Oepxcagnoi enaou. Yemeepmuil eman (2014 p. — Oomenep) — xapaxmepuzyemvcs HOBOI0
cmpamezielo po3eumky iHgopmayitinoi noaimuku 6 opeanax HAPC Vrpainu. 30iticnroembes nowlyk banaucy misxe
8iOKpumicmro inghopmayii 01 nNIamHUKie nooamkis i 300pie 3 OOMPUMAHHAM NPUSAMHUX [HINEPeCi8 Ma 3aXUCTNOM
nyoniyHux inmepecie. Lleii eman Habysae snauywocmi y 36’a3Ky 3 yxeaneHuam ypaoom Kowmyenyii pozeumxy
eleKmponHo20 ypadyeanus 6 Ykpaiui, aka 0oseonie mpancgopmysamu JJDPC Vipainu 3 QickarbHozo opeany
cepsicHy cayocoy. Pesynomamom maxux nepemeopenb € wUpOKe GNPOBAONCEHHS CUCTEMU el1eKMPOHHO20
ONOOAMKY8AHHS, WO npusede 00 3MIYHEHHS NOZUMUSHOLO IMIOXNCY NOOAMKOBUX MA MUMHUX OP2AHI8, 5KI
acoyitoromsbcs 3 NOCTIO06HOI (DICKANLHOK NOJIMUKON 0epICcasu, a MaKoxdc 00 8CMAHOBNEHHS NAPMHEPCLKUX |
opyorcnix e3aemun mige [JPC Vkpainu ma niamuuxamu nooamkie i 360pie npu O0OmpumanHi inmepecig¢ 000X
CIMOpIH.

Knruosi cnosa: opeanu J[@C Vipainu, ingopmayis, ingopmayiiina Oisienicms, iHGopmayilHa
noximuxa.

The article deals with the genesis of legal regulation of state information policy in the activities of the
bodies of the State fiscal service of Ukraine. The research of genesis of formation of key provisions of the doctrine of
the informational law and administrative-legal providing of information activities of the authorities of the SFS of
Ukraine allowed to allocate four main stages of its formation. The first stage (1991-7995) — is characterized by the
lack of subordinate acts, which directly concern the information policy in the activities of tax and customs
authorities. Active work on search of optimum structure of tax and customs authorities, modernization of the
activities of their divisions, one of the leading directions and the integral component of which is improvement of
information-analytical activities is carried out. The second stage (1996-2006) — introduction of informatization of
the tax and customs authorities due to introduction of the automated data processing of taxpayers. A number of the
normative legal acts embodying the state information policy in the activities of fiscal authorities is created. The
third stage (2007-2013) — is characterized by enforcement of the Tax Code of Ukraine at the end of 2010 and the
Customs code of Ukraine in 2012 that fixed further informatization of fiscal authorities. In particular, the
mechanism of submission of declarations in electronic form and the complex electronic document management
system between the fiscal authorities and other bodies of state power is introduced. The fourth stage (2014 — the
present) — is characterized by the new strategy of development of information policy in the authorities of the SES of
Ukraine. The search of balance between openness of information for taxpayers with observance of private interests
and protection of public interests is carried out. This stage acquires the importance due to adoption of the Concept
of development of electronic control by the government in Ukraine which allows to transform the SFS of Ukraine
from fiscal authority to customer service. The result of such transformations is seemed the widespread introduction
of a system of electronic taxation, which will lead to strengthening of positive image of tax and customs authorities,
which are associated with consistent fiscal policy of the state and also to establishment of the partner and friendly
relations between the SFS of Ukraine and taxpayers at observance of interests of both parties.

Keywords: the authorities of the SFS of Ukraine, information, information activities, information policy.

IMocTanoBka npodJjemMu. Bucokuii piBeHb JTMHAMIYHOCTI, HECTAOLJILHOCTI, TAKOi 1110
94acTo 3MIHIOETHCS MiJ] BIUIMBOM YHHHHKIB OCTIHHOTO YJOCKOHAJICHHS TUX YH 1HIIMX MOJIOKEHb
JepKaBHOI (PiCKaJbHOT MOMITUKH TPU3BOIUTH 10 HEOOXITHOCTI JTOCIIIXKEHHS ICTOPUYHUX €TaIliB
PO3BUTKY 1H(OpMAIIHOI NOJITUKUA B ASUIBHOCTI opraHiB Jlep>kaBHOI (picKasbHOI CIIy:KOU
Vxpainu (gam — ADPC Ykpainn).

HaykoBa po3po0JieHicTh TeMH TEHE3UCy IIPaBOBOTO pETYJIOBAHHS JIep)KaBHOT
iHdopmariitHol monituku y AismbHOCTI opraHiB JIPC YkpaiHu 3HalIIa CBOE BiOOpPaKCHHS Y
HaykoBuX mpansx Apictooil. B., bapanoa O. A, benskosa K. I., bpmwxkka B. M., Kacsniok
T.C., Kocuui O. O., HoBunpkoro A. M., Cy6inoi T.B., Cemup’saoa /I. 5., Cramnenko-
Cypryuosoi I. C., [llanku A. B. IlIBens M. f. Ta iH. OgHak, He3Ba)Kal0uu Ha BEIHUKY KUTBKICTh
HAayKOBHUX IIOIIYKIB, Ha JOKTPUHAJILHOMY piBHI MPaKkTUYHO BIJICYTHI poOOTH, sKi Oynu
MIPUCBSTYEH1 TOCHIJDKEHHIO ICTOPUYHUX €TaIliB PO3BUTKY 1H(POPMAIIMHOT MOTITUKH B JiSIBHOCTI
opraniB 1®C Ykpainu.

Meta crarTi: BU3HAUUTH Ta TPOAHANI3yBAaTH ICTOPHYHI €Tall PO3BUTKY
iHpopManiitHOi nomiTHKH B AisibHOCTI opraHiB JIPC Ykpainu.
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Bukaan ocHoBHoro marepiaay. Ilepmr HiX moyaTu BHU3HAYaTH €Talmd PO3BUTKY
1HpopMaliiiHoi momTukH B AisuibHOCTI opradiB JI®C Ykpainu HeoOXiHO BKa3aTu Ha HasBHICTh
y Konctutyuii YPCP 1978 poky npaBoBoi HOpMH, siKa 3irpaja pojib «BIANPaBHOI TOUKH» Y
PO3BUTKY 3aKOHOJABCTBa B i1HQOpMaliiHIi cdepl Ta MOJANBIIOMY CTAHOBJIEHHI JEpXKaBHOI
iHdopmariitHol momiTuku. KOHCTUTYIIIS, BiIMTOBIIHO IO IHTEPECIB HAPOAY 1 3 METOK 3MII[HCHHS
Ta PO3BUTKY KOHCTUTYLIWHOrO Naay rpomansHaM Ykpaincekoi PCP, rapantyBama cBoGomu:
ClOBa, ApPYKY, 300piB, MITHHTIB, BYIMYHHUX IIOXOMAIB 1 JEeMOHCTpamlii. 3ailiCHEHHS IHX
MOJIITUYHUX CBOOOJ 3a0e3neuyBanoch HaJaHHAM TPYISAIIMM Ta iX OpraHizalisiM I'poMaJCbKHX
OyAMHKIB, BYJIMIb 1 TUIONI, IIMPOKUM pO3IMOBCIO/DKEHHSAM 1HGoOpMaIlii, MOXJIUBICTIO
BUKOpHUCTaHHS TpecH, TenebaueHHs 1 paaio (ct. 48 Koncturyuii YPCP 1978 poky [1]). Hani
MIOJIO’KEHHSI 3HANTILIN CBOE BimoOpakeHHs y ctaTTsix Koncrurytii Ykpainu 1996 poky.

[lepmim eranmoM pPO3BUTKY IIPAaBOBOTO pETYINIOBaHHS JepXkaBHOI 1H(opmamiiHol
MOJIITUKY B JisibHOCTI opradiB JI®C Vkpainu nouinsHo Bu3Hauutd 1991 — 1995 pp., Hazasmm
Horo — mporoJionmieHHs1 He3alexHocTi. OTpUMaBIIN He3aleXHICTh, YKpaiHa KOHCTaTyBasla TOU
(dakT, 10 B HE3AJIXKHIN JepkaBi MOBHICTIO OyB BIICYTHIM NMPAaBOBHI aKT, KM OM peryJitoBaB
CYCIIUJIbHI BiTHOCHMHHU B iHGopMamliiHiii cdepi, iHGOpMAIiiiHYy B3a€EMOJIF0 OpraHiB BiIajH 3
IHIIMMHU y4aCHUKaMHU CYCHUIBHMX BIJHOCHMH TOLIO. BiANOBiIHO Mpo peryiroBaHHS Aep)KaBHOI
1H(opMaLiiHOT MOMITUKY TaKOX HE MOrJio OyTH i MoBU. ToMy pOBOAUTHCS aKTUBHA poOOTa 110
CTBOPEHHIO HOPMAaTHUBHO-TIPAaBOBUX aKTIB, 110 CTOCYIOThCS 1H(opmauiiiHoi chepu. Ileprmm
TaKUM 0a30BUM JOKyMEHTOM cTaB 3akoH YkpaiHu «lIpo iHdopmariito» mpuitHATHI 2 >KOBTHS
1992 poky, siKuii BU3HAYUB MPIOPUTETHI HANPSIMH AepkaBHOI iH(GopmMariiiHoi nomituku. CT. 6
bOro 3aKOHY cepeil T'OJIOBHHUX HampsMiB 1 crocoOiB Jep:kaBHOI iH(GOpMaIiiHOI TMOJITUKH
BCTaHOBJIIOBaJIa: 3a0€3MeYeHHs TOCTYIy T'poMaJsH 10 1H(opmallii; CTBOpPEHHs Hal[iOHaJIbHUX
CHCTEM 1 Mepex 1HpopMallli; 3MIITHEHHS MaTepialbHO-TeXHIYHUX, (IHAHCOBUX, OPraHi3alliifHuX,
[IPaBOBUX 1 HAyKOBUX OCHOB iH(opMaliiiHOi JisubHOCTI; 3a0e3nedeHHs e(EeKTUBHOIO
BHKOPUCTaHHS 1H(OpMaIlii; CIpUSHHSA TMOCTIMHOMY OHOBJICHHIO, 30aradyeHHIO Ta 30epiraHHIO
iHpOpMaIITHUX pecypciB; CTBOPEHHS 3arajbHOI CHCTEMH OXOpPOHHU iH(OpMAIii; CIpUSHHS
MDKHapOJHOMY CHIBPOOITHHITBY B Tamy3i iHQopmarii i rapaHTyBaHHS iH(opmamiifHOro
cyBepeHiTery Ykpainu [2].

3axoH Ykpainu «IIpo indopmartito» mouas fisti 10 npuiHATT KoHcTuTynii Yikpainu
1 0araThOX CIEHiaJIbBHUX TPABOBHX aKTIB, IO MO3WTUBHO BIUIMHYJIO Ha pPO3POOJIOBAHY
3aKkoHOJNaBuy ©Oa3zy. B nuioMy paHuMii 3aKOH BH3HAUUMB X1JI PO3BUTKY HAallOHAJIbHOIO
1H(OpMaIIITHOr 0 3aKOHO/1aBCTBA.

Tak, y 3akoHi Ykpaincbkoi PagsHcekoi Coutanictuunoi PecriyOniku «Ilpo nepxaBHy
nonatkoBy ciyx0y B Ykpaincekiii PCP» Bim 04.12.1990 Ne 509-XII, y . 9 cr. 8 Oyno
3a3HaueHo, 1O ['0JOBHA Jep)kaBHA IMOJATKOBA IHCHEKIis 3A1MCHIOE 3aXOJH OO0 CTBOPEHHS
iH(dopMaIiitHOT CHCTEMH, aBTOMAaTU30BaHUX POOOYMX MICIh Ta IHIIUX 3aCO0IB aBTOMAaTH3aIlii 1
KOMIT I0Tepu3allii poOiT Aep>KaBHUX MOAATKOBUX 1HCeKin [3]. Cxoxa HOpMa 3aKpIIIrOBaiach i
B MutHoMy komekci Ykpainu Big 12.12.1991 Ne 1970-XII [4], sika cTOoCyBajiach MHUTHHUX
opraniB. Crt. 13 MuTHOro Komekcy VYKpaiHM [ekiapyBaja, L0 3 METOK 3abe3medeHHs
eQeKTUBHOI IisUIbHOCTI MUTHOI CHCTeMH Tpu Jlep)kaBHOMY MUTHOMY KOMITeT1 YKpaiHU MOXYTh
CTBOproBaTuCs 1H(OPMaLIHHO-004YHCIIOBANIbHI LIeHTpU. [HpopMalliiiHo-00unCII0BaIbHI LIEHTPU
3aiiMannch PO3pPOOKOI0 Ta BIPOBAKCHHSIM B JIISUTBHICTh MUTHUX OpraHiB aBTOMAaTH30BaHOT
CHCTEMHU MUTHOI'O 0()OPMIICHHSL.

Came y 11e#l mepiosl po3movaBcs MPoIleC MONIYKY ONTUMAIBHOI CTPYKTYPHU MOJATKOBUX
Ta MUTHUX OpPraHiB, MOJEpHi3alii Ta YJOCKOHAJICHHS isUIbHOCTI iX migpo3aimiB. OmHHM i3
MPOBITHUX HAMPSAMIB Ta HEBI €MHOIO CKJIAJIOBOI MOJEpHi3allii MoJaTKOBOI ciyx0u YkpaiHu
NpoTAroM i1 ICHYBaHHS CTaj0 BJOCKOHAJEHHS 1H(OpMAIiiiHO-aHAIITUYHOI JiSJIBHOCTI.
HaykoBI1i Ta mpakTHKH MOTOKYIOTHCS, M0 SKICHE BIOCKOHAJICHHS 1H(POPMaIifHO-aHATITHYHOT
TISUTBHOCTI  OyAb-SIKOi  COLIabHOI CHUCTEMHM 3aJ€KUTh Bl CTBOPEHHS Ta Y3rOKEHHS
iHpopMaliitHOi cucTemMu ynpasiiHag [5, c. 135].
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VY minoMmy X JaHMH eTalm MOXHa OXapaKTepu3yBaTWU BIACYTHICTIO MiJ3aKOHHUX
HOPMaTHUBHUX aKTIB, 5IKI 0€3M0CEepeHbO CTOCYIOTHCS 1H(OPMALIHHOI MONITUKUA B JISIIBHOCTI
TI0JJATKOBHX Ta MHUTHHX OpraHiB. Moro MojxHa oXapaKkTepu3yBaTH sK opraisauiiauii. Momozxa
Jiep>kaBa Hamarajacsi BUOYyIyBaTHU Jli€eBY CTPYKTypy CBOIX OpraHiB, a ix iH¢opmailiiiHe
3a0e3neveHHs Ta IHpOpMaLliMHUKI 3aXUCT OyJIM BTOPUHHUMH.

Jpyruii eram pO3BUTKY IIPaBOBOI'O PETyJIIOBaHHS JEpKaBHOI i1HQOpMaiiHOI
nonmituku B AismbHOCTI opraniB JI®C VYkpainu HeoOximHo BuszHauutH 3 1996 — 2006 pp.,
Ha3BaBIIM MOTr0 — CTAHOBJEGHHS He3alexHocTi. Llell eram XapakTepHUH NPUHHATTIM
Koncrurynii Ykpainu y 1996 p., sika rapaHTye mpaBo KOXXHOMY BIJIbHO 30upaTH, 30epiratu,
BUKOPHUCTOBYBATH 1 MOIIMPIOBATH 1H(OPMAIII0 YCHO, MUCbMOBO a00 B 1HIIUH croci0 — Ha CBiH
BuOip. Kpim Toro, koHOMy TPOMaJsSHUHY TapaHTY€ThCS MPAaBO HA TAEMHUIIIO JIMCTYBaHHS,
TeneOHHUX po3MOB, TenerpadHoi Ta IHIIOI KopecmoHaeHIii Tomo [6]. 3 TpUAHATTIM
Koncrurynii Ykpainu opranu fep:kaBHOI BJIaJ 3HOBY NPOBOJSATE POOOTY 11O MPUHHATTIO HOBUX
Ta YA0CKOHAJICHHIO 3aCTaplINX HOPMATUBHO-TIPABOBUX aKTiB.

VY 1aHMX HOPMaTHBHO-TIPAaBOBUX akKTax Oyina 3poOsieHa cnpoba OCMHCIIEHHS
Cy4acHOI'0 CYCHUJIBCTBA, IPOrHO3YBaHHA HOro pO3BUTKY 3 YypaxXyBaHHAM iHQopMaliiiHo-
KOMYHIKAI[IfHUX TEXHOJOriM, a TakKoX 3po0JeHO JefKl y3arajJbHEHHS Ta IPOrHOCTHYHI
BHCHOBKH, OKPECJIIEHO cTpaTeriyHi 3aBiaHHs. KpiM Toro, BUSBIEHO OCHOBHI IpoOJeMH, SKI
3aBa)karoTh MOOYMOBI 1H(OpPMAILIHOrO CyCHUIBCTBA B HAIIM KpaiHi Ta SKHAWIIBUIINNA 1T
iHTerpanii y cydacHul CBITOBHH 1H(POPMAIIHHUI TIPOCTIp.

CrocoBHO (ickampbHUX OpraHiB, To y e mepiom Ha moyatky 2003 poky JAITA
VYkpainu O0yB 3atBepmkenuid Hakas «IIpo crpareriunuii miaH po3BUTKY IMOJATKOBOI CIIYXOM Ha
nepion 1o 2013 poky» Bixg 07.04.2003 Ne 160. [{anuit CtpaTeriyHuii miaH BUAUILE OCHOBHI LTI
Ta LUBIXM pedopMyBaHHS MOAATKOBOI ciayxOu VYkpainu. ['onoBHa wmera i#oro — ue
yIIOCKOHAJIEHHSI CHCTEMM OTPHUMaHHS JEpXKaBHUX JIOXOAIB Ha 3acajax J0OpOBIIBHOIO
BUKOHAHHS IUIATHUKAMM IOJATKIB 3aKOHOJABCTBA; KOMIIETEHTHOTO, YECHOI'O, HEYIEPEKEHOT O
aJMIHICTPYBaHHS MMOJATKIB; MiATPUMKA PO3BUTKY MiJIPHUEMHUIITBA Ta €KOHOMIYHOT'O 3POCTaHHS
[7].

Y motomy 2003 p. YpsgoBuii KOMITET EKOHOMIYHOTO PO3BUTKY Ta 3 MHTaHb
eBporneiicbkoi iHTerpanii yxsamuB I[lpoext «IIporpama MmoxepHizamii AepaBHOI MOAATKOBOI
cyx6u YkpaiHu» Ta nmofas ioro Ha posrian go Kabinery MinictpiB Ykpainu. BpaxoByrouun e,
0 peaii3alis BIINOBIAHMX 3aXOdIB y Mexax jgaHoro IIpoekry mnorpeOyBaja 3HaYyHUX
(diHAHCOBHX I1HBECTHIIiH, Ypsa mpuiiMae pillleHHS MIOAO 3aly4eHHS 3 I[I€F0 METOK IO3UKH
CaiToBOro 0aHKy B MeKaX MDKHApOAHOI TEXHIYHOi nomoMoru YkpaiHi. Peamizamia IIpoekty
Oysa po3paxoBaHa Ha 10 pokiB, siKi OyJIM po3MoIeHI Ha JBa nepionu — (asmu.

ITepmra ¢daza (2003 — 2007 p.p.) — moOYaTOK peopraHizaimii MOJATKOBHX OpPraHiB
IUISIXOM 1X 00’ €IHaHHS, IPOBENEHHS cepii «IIUIOTHUX» IMPOEKTIB IO OCHOBHUX HampsMax
JISUIBHOCTI TOJATKOBUX OpraHiB. TakoX IJIaHyBajoCs IPOBECTH YAOCKOHAJIEHHS OOJIKY
MJIaTEXIB, 0OPOOKY MOAATKOBOI 3BITHOCTI Ta JOKYMEHTOO00Iry [5, ¢. 136-138]. Cepen 3Haunmux
MOMEHTIB mepioi a3y MokHa BUOKpeMUTH cTBOpeHHsS «TenedpoHHuX neHTpiB» Ta «lleHTpiB
00pOOKHM JTOKYMEHTIB», sIKi OyJM HampaBjIeHI Ha IMOKpAIEHHS CHCTEMH 300py, NMpUWMaHHS,
00pOOKH IMOJATKOBOI 3BITHOCTI (JeKJapaliiii) Ta aBTOMaTU30BaHOT OOPOOKH JACKIapallii.

[TnanyBanock, MO IEHTPH OOPOOKHM JOKYMEHTIB OyIyTh BHUpIIITyBaTH 3ajadvi BBOY,
30epiraHHsi BEJIMKOro oOcsAry iH(opmalii, OTpUMaHoi BiJ IUIATHUKIB MOJATKIB, HAKOIUYEHHS
JaHUX 1HIOUX JKEpes, B T.4. AepKaBHUX Ta HEACP)KaBHUX CTPYKTYP, BEIACHHS €JIEKTPOHHOIO Ta
nanepoBoro apxiBiB. OCHOBHUMH (YHKILISIMH LIEHTPIB OOpOOKM JOKYMEHTIB BIANOBITHO 0
Konnenuii, 3atBepmxenoi Hakazom JIITA Vkpainu Bin 23.09.2003 p. Ne 444 [8] OyB npuiiom
JeKiapariiii, 3BITHOCTI (BHJ JOKYMEHTOBAaHOI iH(opMaIlii) CTOCOBHO HAJIXO/KEHb 10 OIOJIKETY,
BBEJICHHS JaHUX JOKYMEHTIB, B T.4. Uepe3 KaHaJld eJIeKTPOHHOrO 3B’SI3Ky, 4Yepe3 Mepexy
Iutepuer, Ta oOpoOka maHHMX, MepeBipka Ta 3iCTaBieHHs iH(opMalii MIATHUKAa MOJATKIB 3
pi3HUMH OOJIKOBMMM JaHMMH, BHUSBJICHHS Ta OIlIHKAa MOJATKOBMX PHU3MKIB Ta IJIATHUKIB
MOJIATKIB, K1 MOPYIIHMJIM TEPMIHH MOJAHHS 3BITHOCTI.
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Hpyra ¢asa peanizamii mOpoeKkTy MHpHMala Ha TpPeTid eranm pPO3BUTKY IMPaBOBOTO
peryJitoBaHHs JepkaBHOI 1H(opMaliiHOI MOMITUKY B AisiibHOCTI opraHiB {dC Ykpainu.

Tperiit eran po3BUTKY IPaBOBOI'O PEryJrOBaHHS JIep>KaBHOI 1H(POPMALIIHOT MOMITUKH
B nistmbHOCTI opraniB JJ®C Ykpainu HeoOxigHo BusHauuTH 3 2007 — 2013 pp., Ha3BaBIIM HOTO
MepioJloM BHYTPIIIHBOMOMITUYHUX Ta COLIaJIbHO-eKOHOMIYHUX pedopM. Hespakarouum Ha
CBO€YACHICTh MPUUHATTS 3akoHy Ykpainu «lIpo iHopmamiro», 3 TUIMHOM Yacy Ta y 3B’s3KY i3
HOBUM TIONITHYHHM KYpCOM BCi€i KpalHH HOro HOPMH IOCTYIIOBO TOYalId BTPA4yaTH CBOIO
aKTyaJbHICTh Ta JOUUIBHICTh. 3 OTJIAAY Ha If0 auHamiky, B 2011 pori 3akoH Ykpainu «IIpo
iH(popMarito» OyB NMpUNHHATHI y HOBIM penakiii. B skocTi HOBUX mpiopuTeTiB 3aKOH BU3HAUUB
3a0e3MeUYeHHs] PIBHUX MOXKIMBOCTEH MO0 CTBOpPEHHs, 30WMpaHHS, OJep)KaHHs, 30epiraHHs,
BUKOPHUCTaHHS, MOLIMPEHHS, OXOPOHH, 3aXUCTy 1HQOpMAIIll; CTBOPEHHS YMOB Ul (pOpMyBaHHS
B YKpaiHi 1H(OpMaLIHOrO CyCHUIbCTBA; 3a0€3M€UEHHS BIIKPUTOCTI Ta MPO30POCTI JiSIbHOCTI
CyO’€KTiB BIIQAHUX ITOBHOBAXXEHb;, PO3BUTOK EJEKTPOHHOI'O YpsIyBaHHSI, 3a0e3redeHHs
iHdopmariitnoi Oe3neku Ykpainu [9]. Kpim Toro, 3akon VYkpainu «lIpo indopmariro» B
penakiii 2011 poky maB mpaBoBy KBamidikaiito 0araTbOM CyCIUJIBHHM BiJHOCHHaM, SIKi CTaJH
JIOMIHYBAaTH B 1H(pOpMAIIHHOMY CycniJIbCTBI. HeoOXigHO 3a3HAYUTH, IO pPEaakiis 3aKoHY
3ami3HwiIacs, ockuibku mpotsarom 11 pokis (2000 — 2011 pp.) VYkpaina, Ha BiOMIHY BiA
IIPOrPECUBHUX KpaiH, BUKOPUCTOBYBaJa CTapy 3aKOHOJABUy OCHOBY, B SIKOCTI IPaBOBOi OCHOBU
CTaHOBJICHHsSI CBO€1 1HQOpMAIIHHOI MOJITHKHA, 1 1€ B TOM dYac, Koimu modatok XXI cT. Ha
CBITOBOMY piBHI OyJIO BU3HAHO ITOYATKOBHM €TAallOM PO3BHUTKY TJI00AJBHOrO iH(POPMAIIHHOTO
cycrminbcTBa. He3Bakaioun Ha YMOBHE «3ami3HEHHS», HOPMHU 3aKOHY 3aTBEpIUIM MOOYIOBY B
YKpaiHi E€MOKpPaTUYHOrO CYyCHiJILCTBA, MOKa3aJud MparHeHHS KpaiHU YHUKHYTH CHAIIIUHU
totanitTapHoro pexumy CPCP, B sikomy Ha nepmiomy micui Oyna 3acekpedeHicTh iHdopmarii
JUIS  CYCHINIbCTBA, JOCTYN 1O HeEl Maid JHiie JepKaBHI 1HCTUTYIII, SKi, MO-TIepIe,
MaHIMyJII0BaJId HEK 1 TpUMaldd TPOMAJsH y IOBHOMY HEBIJaHHI; TO-Apyre, 10 Hapomy
HAJXOJWJIa HEeMOBHA Ta HEMpaBauBa iHQopMalis. Y JTaHOMY BHUMAJAKYy 3HauHa MMO3UTHBHA POJIb
3akony Ykpainu «IIpo indopmaiiiro», sIKy BiH BilirpaB i MPOJOBXKYE BiAIrpaBaTH B Cy4acCHOMY
yKpaiHCbKOMY iH(pOpPMAIIIITHOMY CYCHiTIBCTBi, € O4EBUIHOIO.

Ane mopsa 13 NMO3UTUBHMMHM MOMEHTaMH PO3BUTKY 1H(GOpPMAIIHHOrO CyCHiIbCTBA
3QJIMIINJINCH, Hapasi, MpoOJieMHI MHUTaHHs, 30KpemMa OyB 3apeecTpOBaHHW 1 MOAaHUW M0
posrisiny 'y BepxoBniii Pami Vkpainm IIpoexkt 3akony mnpo Kosreniito mepxaBHOI
iHpopmaniitHoi momituky Bix 13 sxoBTHS 2010 p. Ne 7251 [10]. IToctanoBoro BepxoBnoi Pamu
Vxpainu Bix 11 ciyas 2011 p. Ne 2897-VI Bin OyB npuiHATHIA JUIIE 32 OCHOBY, a BXKE 5 JHUITHA
2011 poky BiAXHIICHUH.

Sk 3a3Haya€eThCs B HAYKOBIM Ta aHAMITHYHIN JIiTepaTypi, 1€ MOSICHIOETHCS IBOMA
(akTopamMu: BiICYTHICTIO MOJITUYHOI BOJI JJI YXBaJICHHSI TAKOT'O HOPMAaTHBHO-TIPABOBOT'O aKTy
Ta CyMHIBaMH SK 13 OOKy JepKaBHUX YHHOBHHUKIB, TaK 1 T'POMaJChKOCTI IIOMO HOro
HEOOXI1THOCTI (HE B OCTAHHIO Yepry y 3B 53Ky 3 YK€ B3ATUMH Ha cebe YKpaiHO0 MDKHAPOIAHUMU
3000B’s13aHHsIMH B 1HGopmatiitHid chepi) [11]. Ho3Bomumo cobi HE MOTOAUTHCH 3 JAAaHUMHU
MipKyBaHHsIMH. BOauaeThcs, mo Ha cporoiHimHii neHb Konnenmis notpibHa YkpaiHi, Lie
pO3yMi€ i TPOMaIChKICTh, 1 YMHOBHUKH. AJie pobJieMa He B OJITUYHIA YM IPOMaJIChKii BOII, a
B SIKOCTI MMOAAHUX Ha 3aTBepmkeHHs BepxoBHoi Paau Ykpainu Konnenmiii. [Togani Konnemmii
MaloTh JEKJIapaTUBHUN XapakTep, y 3B’S3KYy 3 UM MeETa iX yXBaJeHHsS € CYMHIBHOIO, TaKOX
HE3pO3yMiJi0, SIKY KOPUCTh BOHM MOBWHHI mpuHecTd. Y m. 2 IlosicHoBanmpbHOI 3ammcKu 0
[Ipoexkty 3akony VYxkpainm «lIpo Konmeniito nepxkaBHOi iHQOpMamiifHOI TMOJITHKH» Bif
13.10.2010 Ne 7251 BcraHOBJIEHO, IO NPUHHATTS 3aKOHY OOyMOBJIeHE HEOOX1IHICTIO
BHU3HAYEHHS OCHOBHHX HAMpSMIB, 3acajJ Ta MPUHIMIIB Jep:KaBHOI 1H(GOpPMAIIHOI TONITHKH
VYkpainu, MexaHi3MiB 1i peamizallii, a TakKoXX MPIOPUTETIB PO3BUTKY iHPOpMaIliiiHoi chepu. Ane
Ha MOMEHT BHECEHHS JaHOro 3aKOHY Ha po3riisig BepxoBHoi Pamu YkpaiHu OCHOBHI HampsiMH,
3aca Ta NPUHIUIMN JAepKaBHOI 1HQOpMaIiiiHOI MOMTHUKM YKpaiHH Bke OyIu 4YacTKOBO
OKpecJIeHl TMOoNepeaHIMH HOPMAaTUBHO-IPABOBUMM aKTaMU. BiJACyTHICTh KOHKPETHKH Ta
CYLJIbHa PO3IJIMBYACTICTh BCTAHOBJIGHUX HAMpsSMIB peanizalii Jep)kaBHOI 1HQOpMaliiHOi
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MOJIITUKK TIOCTYXKWJIM JIIEBUM apryMeHToM HexuTre3dgaTHocti 1iei Konnenmii. ¥ Konnenrii
JOUUIBHO TependayuTh YITKMM Nepenik HampsMiB peaji3auii JAep)kaBHOI 1HQopMariiiHOi
MOJIITUKYU BIJIIOBIIHO Cy4aCHUM BHUMOTaM.

[lix wac TpeTbOoro eramy pO3BUTKY IPABOBOTO PErYJIIOBaHHA JIEPKABHOI
iHOopMaIITHOT MOTITHKYA B MiSJIPHOCTI MOJATKOBUX Ta MUTHHUX OpraHiB OyJIo OIpaibOBaHO
3aKpIMJICHO MEXaHi3M IMOJaHHS JeKJIapalliii B eJICKTPOHHOMY BUTJISIII.

3ayBaXuMO, 110 Ha JaHOMY €Tami PO3BUTKY TMPABOBOTO PEryIIOBaHHS EpKaBHOT
iH(OPMAIIIITHOT MOMITUKHU B JiSTLHOCTI TOAATKOBUX Ta MUTHHX OPTaHiB OKpechuiacs mpodema
HEOOXITHOCTI OopraHizallii M>XBiIOMY0i KOOpPAWHAIIT OO0 CTATHEHHS BCTAaHOBJICHUX IMOJATKIB
Ta 300piB, SKUMH OIOJATKOBYIOTHCS 30BHIIIHHOTOPrOBENIbHI IOCTadaHHsA. BinOyBanocs
HEMHUHYYE JTYOIIOBAHHS JEIKUX (QYHKIIH MOJATKOBUMHU Ta MUTHHMH OpPraHaMH, MEPEAycCiM IIie
OyJl0 MOB’A3aHO 3 MUTHUM ONOJATKYBAaHHSAM. 3Bakatouu Ha 11, B 2012 pomi [lepxaBHa MUTHA
cimyx0a Oyna 00’eqHana 3 Jlep’kaBHOIO TOAATKOBOO Ciry)0010. Ha 0asi nux 18ox opratis Oyio
cTBopeHe MiHicTepcTBO 10X0AiB Ta 300piB YKpaiHM. MeTa HOBOCTBOPEHOr'O MIiHICTEpCTBA
noJisiraja B aJAMIHICTPYBaHHI TOJATKIB, 300piB, MUTHHX IUIATEXKIB Ta €JUHOTO COILIAJLHOTO
BHECKY, HaJIaHHI MOCIYT TpoMaJsHaM Ta Oi3Hecy 1, sSIK HACJiJIOK, 3a0e3MeueHH] HAllOBHEHHS
JIOX1IHOT YaCTUHU OIOJIKETY, CTBOPEHHI YMOB JJIsl PO3BUTKY HIAIPUEMHUITBA Ta MIKHAPOJHOL
Toprieii. B mepiox opranizamiiiHuX 3MiH JO MPaBOBOIO IoJisi OyJi0 BBEIEHO HOBUM MuUTHHIA
KOJIeKC YKpaiHu.

MutHuii konekc Ykpainu 2012 poky, Ha BiMiHY BiJ IMOMNEPEIHUKIB, KOMIUICKCHO 1
BUYEPITHO PO3KPHUB MHUTAHHS €JIEKTPOHHOrO JEKJIapyBaHHA. Y 3B’S3KYy 3 NPUHHATTIM MHTHOTO
KOJIEKCY YaCTHHA MPAaBOBUX aKTIB y cepl eNeKTPOHHOrO AeKIapyBaHHS BTpAaTUiIa CBOIO CUIY,
ToMy HOBHI Kozekc Oyno cTBOpEHO 3a MPUHIMIIOM «MaKCUMalbHO Hpsmoi Aii». [lo cyTi, BiH
yBIOpaB y ce0Oe MOJ0KEHHs, SIKi paHillle MICTUJIUCS B PI3HUX 3aKOHAX Ta IMiJI3aKOHHUX akTax [12,
c. 94].

Ha mnpors3i paHoro eramy NHTaHHSMU IPaBOBOrO pETYJIIOBAaHHS 1H(OpMaIiiHO
nismbHOCTI opraHiB JIPC VYkpainu 3alimanachk HaykoBa criibHOTa. 30kpema, €. I1. babammk
BIJICTOIOBAB TO3HMIIIIO, IO JIs iH(GOpMAIiHHOTrO 3a0e3MeUYeHHs, HAMPUKIaJd, MUTHUX OpPTraHiB
HEOOXIJTHO yperyJoBaTH HOpPMaMHy IpaBa Mpolenypu 30upaHHs, 30epiraHHs, MOIIMPEHHS Ta
3axucTy iH(popMaIllii BiAMOBIIHO 10 KOMIETEHIIII MUTHUX OPraHiB Ta IX MOCaJAOBUX OCI0 3 METOIO
BUKOHAHHS TNMOKJIAJICHUX HA HUX 3aBIaHb. KpiM TOro BiH BKa3zye, 10 HanexHe iH(opmariiine
3a0e3MeUeHHsT MHTHUX OpraHiB € HEOOXiJHOK YMOBOK TIPOBENCHHS e(PEKTHBHOI MHUTHOI
nomiTuKH. [lepCcreKTHBHUMU HalpsiMaMy TTOKpalieHHs iH(opMaIiifHoro 3a0e3neueHHss MUTHUX
OpraHiB € TOMIMPEHHS EJEKTPOHHOI'O JEKJIApyBaHHS 1 CTBOPCHHS «EIIEKTPOHHOI MHUTHHIII,
PO3BUTOK  CHIBpOOITHHIITBA MK  MHUTHUMH  @JAMIHICTpalisiMU  KpaiH, I1JIBUIICHHS
KBali(iKaliifHOro piBHA CHIBpOOITHUKIB MuTHUUb [13, c. 13]. JlouunbHO 3a3HauMTH, IO
OUTBLIICTh LUX HANpsAMIB OyJia peaji3oBaHa 1 BIPOBaXKeHa Y NPAKTUYHY A1SIbHICTb.

VY 2010 poruti T. B. Cy6ina 3aificauina KoMIiuiekcHe gociimkenns [14] ocobauBocteit
aJMIHICTPaTUBHO-IIPaBOBOro 3abe3nedueHHs iHpopmaliiinoi 0e3neku B opranax AIIC Vkpainu.
UYepes pik nodaumnna ceit npains K. O. Mocenko [15], B sikiit Oyu pO3KPUTI OCHOBH 31HCHEHHS
NepaBHOI 1H(OpMaIliHHOT TOMITUKK YKpaiHH, 3’scoBaHi MPOOJIEMHI MUTaHHS 1HPOPMAIIHHOT
chepu Ykpainu, HaJaHi MPONO3UIIi MO0 YCYHEHHS aJIMiHICTPaTUBHO-TIPABOBUX MPOOJIEM, sIKi
BUHUKAIOTh ITiJI Yac 3iHCHEHHs Jep)kaBHOI iH(opMmaniiHoi momTukd Ykpainu. Y 2012 pori
T. O. PexyHnenko Oyino BupilleHe HayKoOB€ 3aBIaHHsS 11010 (OpPMyBaHHS aJMIHICTPAaTUBHO-
MPaBOBUX 3acCaj, BU3HAYCHHS OCHOBHHX IPOOJIEM Ta pO3POOJICHHS Ha OCHOBI KOMIIJIEKCHOTO
aHalli3y TEOPETUYHHMX IIOJIOKEHh YWHHOTO 3aKOHOAABCTBA YKpailHM Ta TPAKTHKH HOro
3aCTOCYBaHHS, MPOMO3MINM MIOAO BIOCKOHANEHHS YMpaBIiHHS iH(OpMALiHHUMU pecypcaMu
opraniB JII1C Ykpaiau [16].

[Ipuitasartss [lomaTKOBOTO KOAEKCY Ta OCTAaHHBOTO BapiaHTy MHTHOTO KOJEKCY
CIIPHSLIIO OYypXIMBOMY HAyKOBOMY ITONIYKY, SIKHH TIPUCBSIYCHUH aHAIli3y MEPCIIEKTUB Ta MPodJIeM
3aIlpOBa/KEHHS €IEKTPOHHOI 3BITHOCTI i €JIeKTPOHHOIO ACKJIapyBaHHS.
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UerBepTHii eram pO3BUTKY IIPAaBOBOTO PETYJIIOBAHHS JIEP)KaBHOI 1HGOpMaIiitHOl
NOJITUKY B AlsbHOCTI opraHiB JJ®PC Ykpainu HeoOxiiHO Bu3HAauuTH 3 2014 p. mo tenepiiHii
yac, Ha3BaBIIM HWOTO — Cy4YacHICTh. Y OCTaHHI JEKiJIbka pPOKiB YKpaiHa HaOyma 0coOJMBOTO
nocBiny (BIHCBKOBOTO, TpaHc(opMaliifHOro B yMoOBax rio0ami3aliifHUX BHUKIUKIB y cdepax
MOJIITUYHINM, €KOHOMIUHIA Ta KyJbTypHO-TyYMaHiTapHiil). Y 3B’S3Ky 3 4YMM, Ha ChOT'OJHIIIHIH
JIeHb, TI0-HOBOMY BH3HAYAIOThCSA CTpaTErisi PO3BUTKY JEP)KaBH, rajy3eBi Ta perioHaybHi
KOMYHIKAIiifHi cTpaTterii Ta 1iJli, BU3HAYA€THCSI KOMYHIKaI[IfHA CTpaTerisi pO3BUTKY JAep)KaBH, ii
LTl Ta TEepCrHeKTUBH, BHU3HAYAETHCS CTpaTeris 30BHINIHIX KOMYHIKallid, i1 migi, cTpaTeris
iHpompocTopy AepxaBu Ta ii Lil; HasBHa iHQoOpMaliiiHa mMoJiTHKAa JAepkaBu Yy cdepi
iHpopMarliiiHoi Oe3neku, 30KpeMa 3aKOHOJaBua IHILIaTUBA, HAasBHE CHPHUSHHS JOTPUMAHHIO
CBOOOM CII0BA; KJIIIOYOBUMH JIOCATHEHHSAMU JepkaBHOI iH(opmMariitHoi nomituku 2015 p. cramm
BITHOBJEGHHS MOBJIeHHS Ha CXoni, 3amycK MYJbTHUMEIIHHOI mMiIaTGopMH iHOMOBJICHHS,
embedded journalism, posnoBciomkenHs apykoBanux 3MI Ha cxoni ta B 30Hi ATO (3apas
Omneparis 06’ eqnanux cun — OOC), BinHoBiennst moBienHss ATP, IPTA, «['pomazaceke pamio.
Honbacy, «Panio Kpum», mikHapoaHa iHdopMaiiiiHa kammaHis «KpuMm — e Ykpainay, ypsaoBi
KOMYHIKaIliifHI KammnaHii y CIiBpOOITHUITBI 3 JEp)KaBHUMH areHIisIMH, CTBOPEHHS Ta
KOOp/AMHAlLlll KpayAcOpcHHroBoro pecypcy «lH@oBilicbko VYkpainuy», iHimiamis pedopmu
yPAAOBUX KOMYHIKaIiH, y4yacTh y Ouibil HK 60 MDKHApOIHUX Ta JIOKAJIbHUX KOH(pEpPEeHLISIX 3
nuTtaHb 1HQopmariiiHoi Oe3neku. Sk BipHO 3a3Hauae H. B. I'onoBaHoBa, Mmici€lo nep:kaBHOI
iHdopmariitnoi momituku 'y 2016 p. cramo dopmyBaHHS He3aneKHOro iHdopmaliiHoro
npocTopy YKpaiHH; CTpaTeriYyHMMH HaNpsMaMH AiSUIBHOCTI CTaJIM iHQopMaliifHa peiHTerparis
(anexcoBanoro Kpumy, TuM4yacoBo OKyroBaHuX TepuTopiii JIyrancekoi Ta JloHenpkoi o0nacTei,
BHYTPILIHBO MEepeMillleHnX oci0), momyispusanis YKpaiHu Ta i HIHHOCTEH y CBITi, PO3BUTOK
iHpopMaliiiHoro mpocropy YkKpaiHu Ha 0a3i aHami3y MeAia3akoHOJaBCTBa C€BPOMNEHCHKOro
Coro3y, pectapT MyJAbTUMEIIHHOI mJIaTGOPMH  IHOMOBJIEHHS, 3allyCK  MIDKHapOJHOI
KOPECIOHJIGHTChKOT Mepeki, 3amyck areHuii «YkpiHpopm» KilbkomMa MOBaMHu CBITY,
BCTaHOBJICHHSI TEJNEBEXK y XepCcOHChKiAW Ta Opnechkid obmacTsx Tomo. Bei mi iHimiaTHBH
3HAXOJATh CBO€ TpojoBxkeHHs y 2017 pomi (Bigkputta Bexki B Yonrapi y Oepesni 2017 p.,
posmmpenHs MoBieHHS B 30HI ATO (OOC) — «IIpominby, «Apmis FMy, «l"ammunna FMy,
«Kpaina FM», npoektr MIIly Ta MiHKyJbTY 1110/10 PO3MOBCIO/IKEHHS 1H(OpMallii Ipo KyJIbTypy
VYxkpainu «Hiu y my3sei» tomo) [17]. B acnekti BChOro BHUIIEBKa3aHOTO HEOOXITHO 3BEPHYTH
0co0JMBY yBary Ha TOW (akT, IO JAOCTYIHICTh Ta BIAKPUTICTH iH(poOpMalii 3HUXKYE PIBEHb
iHpopmaniitHoi Oe3nexkn YkpaiHu. 3aBHaHHSA Nep)KaBU — 3HANTH OajgaHCc MK BiIKPHTICTIO
1HpopManil Ay rpomMaasH (ToOTO AOTPUMAHHSM NMPUBATHUX IHTEPECIB) 1 3aXUCTOM ITyOJIYHUX
iHTEpECiB (TOOTO IHTEPECIB IEpXKaBH). 3 LIEK METOK JOBOIUTHCSA (POPMYBATH PEKUM IPABOBOTO
pETYJIIOBaHHS, SIKMI HE JIUIIEe MOXKe 3a0€3M1eUNTH HaIIWHUKA 3aXUCT MEeBHOI iHpopMaIlii, )KUTTEBO
BOKJIMBOI I CTaOUIBHOTO (PYHKIIOHYBAaHHS JepKaBH, a W Oyne moeaHyBaTd B coOi
HEIOTOPKAaHHICTh 3aKOHHHUX IpaB Ta iHTepeciB rpoMajisH. Il TOCATHEHHS OKPECIeHOI HaMH
METH OCTaHHIM 4YacoM 3[IMCHIOETbCS IUIIHA 3aKOHOTBOpYA MAISUIBHICTH, 13 3aJIy4CHHSIM
YKpaiHCbKOI IPOMaJChbKOCTI Ta MIXKHAPOIHUX OpraHi3alii.

be3nepeuno, B YkpaiHi mpakThyHa peanizamis iHGOpMAaIiiHOT TOJITUKH B Cy4aCHUX
yYMOBaxX BHUMAara€ HaJeKHOTO HOPMATHBHO-TIPABOBOrO 3a0€3MEUEHHSI, IUPOKOI MCHUXOJIOTT4HOT
KamnaHii 3 MATPUMKH 1i OCHOBHUX TIIOJIO)KEHb TPOMAJICHKICTIO, PO3’SICHEHb 1i COIiabHOL
CIIPSMOBAHOCTI Ta JIOBEJIEHHS I OOIPYHTOBAaHOCTI. AJjie NIpuU IbOMY aHaJli3 IPaBOBOIO
PEryJIIOBaHHS JEPXKABHOI 1H(POPMAIIIHOI MOJITHKA B LUIOMY, Ta B AisibHOCTI opraniB J[dC
VYkpainu, 30KpeMa, okasye, 110 YNHHI Ha ChOr'0JIHI OCHOBHI 3aKOHO/1aBUl aKTH, 110 PETyJIOI0Th
iHpopMalliiiHy cdepy, 3HAUYHOI MIpOI0 HE BIJMOBIIAIOTH pPEATLHOMY CTaHY CYyCHITBHUX
BimHOCHH. Jlumie acmekt iHQoOpMamliiHOI OE3MeKu JepXKaBH, SK YacTHHA JEpPrKaBHOL
iHpopMaIiiiHOT MONITUKH, Mae HaAIiHy W aKTyalbHY 3aKOHOIaBuy 0a3y 3 IMEepCHEeKTHBOIO
moJanpImoro po3BuTKy. IloB’s3aHo 1e, B mepury dYepry, 3 HeCTaOlIbHOI TMOJITUYHOK Ta
€KOHOMIYHOIO CHUTYalll€l0 B KpaiHi, HasBHICTIO peajibHOi 30BHIIIHBOI 3arpo3 HalIiil aepxasi,
MIPOBEJICHHSM Ha ii TepuTopii oneparii 00’ €IHaHUX CUJI TOILIO.
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3HaunMocTi HaOyBa€e 3a3HAYCHHM TEPioj IIe 1 y 3B’SA3KY 13 YXBaJCHHSAM YpPSIoM
Konnenuii po3BUTKY €I€KTPOHHOI'O ypsayBaHHS B YKpaiHi. JIOKyMEHTOM BU3HA4YE€HO HAIpPSIMH,
MEXaHI3MH 1 CTpOKH (OpMyBaHHS €(PEKTHUBHOI CHCTEMHU EJIEKTPOHHOIO ypslyBaHHS B YKpaiHi
JUTSL 337J0BOJICHHSI 1HTEpeCiB Ta MOTped (Pi3MYHUX 1 IOPUIUYHUX OCI0, BIOCKOHAJIEHHSI CHUCTEMH
JEPKABHOT'O  YIPABIiHHS, MIJABUIICHHS KOHKYPEHTOCIHPOMOXHOCTI Ta  CTUMYJIFOBaHHS
COIlIAJIbHO-EKOHOMIYHOTO PO3BUTKY JepkaBu. Peanizanis KoHuemnmii qacte 3MOry: miJBUIIMTH
epeKTUBHICT, POOOTH OpraHiB JEp>KaBHOI BJIAIU W OpraHiB MiCI[EBOTO CAaMOBPSAYBaHHS Ta
JOCATTH SIKICHO HOBOIO pIBHS YNpaBIiHHS JepXkKaBolo, II0 0a3yeTbcs Ha MpPUHIUIAX
pe3yJbTaTUBHOCTI, €(EeKTUBHOCTI, MPO30POCTi, BIAKPUTOCTI, JOCTYIIHOCTi, JOBIpH Ta
MiJ3BITHOCTI; MOKPAIIUTH AKICTh HAAAHHS IMyOJIYHUX MOCTYT (I3UYHUM Ta IOPHUIAUYHUM 0co0aM
BIAMOBIIHO 1O €BPOMEUCHKUX BHUMOI, a TaKOX 3a0e3NneuyuTd HeoOXiJHYy MOOUIBHICTh U
KOHKYPEHTOCIIPOMOXHICTh I'POMaJsIH Ta Cy0’€KTIB IOCHOJAapIOBaHHA y CyYaCHUX €KOHOMIYHHMX
YMOBaXx; MIHIMI3yBaTH KOPYILINHHI PU3UKH TP BUKOHAHHI BJIaJHUX TOBHOBAXEHb; MOKPALIUTH
IHBECTHIIIMHY TNpHUBAOIMBICTh, [IJOBUH KJIIMAaT Ta KOHKYPEHTOCHPOMOXHICTh KpaiHW;
CTUMYJIIOBATH  COIIaJIbHO-€KOHOMIUYHUM pO3BUTOK B  YkpaiHi. Peamizamis  Konnernmii
nependaveHa Ha repioa 10 2020 poky.

Po3BuTOK cucremu enexkTpoHHOro ypsaay no3Bossie TpanchopmyBat ADC Ykpainu 3
(ickaabHOrO OpraHy B CEpBICHY cily:k0y. Pe3ynbTaTom Takux nepeTrBopeHb BOAYA€EThCS ILIMPOKE
BIIPOBA/KEHHS. CHCTEMU €JIEKTPOHHOI'O ONOJATKyBaHHS, W10 MpU3BEAE [0 3MILHEHHS
MO3UTHUBHOTO IMI/DKY TOJATKOBUX Ta MHUTHHX OpPraHiB, $IKi acCOI[IOKTHCA 3 IOCIHIJOBHOIO
(bickaJbHOIO MOJTITUKOI JAEeP)KaBH, a TAKOXK 10 BCTAHOBJICHHS MapTHEPCHKHUX 1 IPYKHIX B3a€EMUH
Mix JI®OC Vkpainu Ta TulaTHUKaMU MOAATKIB 1 300piB IPpH TOTPUMAaHHI iHTEpeciB 000X CTOPIH.

BuxopucTaHHs TeXHOJIOril e-ypsiiyBaHHs y rajy3l HNOJATKIB 1 300piB € OIHUM 13
HaBaXUIMBIMIUX  €JIEMEHTIB  e(EeKTHBHOTO JIEPKABHOTO  YIPABIIHHS  ONOJATKYyBAaHHSM.
EnexkTpoHHe onojgaTKyBaHHS 1€ IO CYTI MOJEpHi3allis BCi€i cUCTEMH JEp>KaBHOTO YIIpPaBIIHHSA
OIOJIaTKYBaHHSM, JI0 SIKOI HANeKHUTh HANArOKEHHS CYYaCHHX KOMYHIKATHBHUX KaHaJTiB MiX
MMOIATKOBUMU OpraHaMU 1 TUTaTHUKaMHu moaatkis [18, c. 75].

JlouinpbHO BKa3aTH Ha Te, 1[0 YJOCKOHAJEHHS MPAaBOBOIO PEryJIOBAaHHS JE€pKaBHOT
iHpopmaniitHoi nmomiTuku B AisuibHOCTI opraHiB JA®dC Vkpainu He npununserbcs. OcobimBa
yBara mpuaiseTbcsi B3aemoxii opraHiB JJ®C Vkpainu i3 rpoMaisHamMu y HampsMi HaJaHHS
myOuigHOI iH(OopMaIii.

VY 3B’A3Ky 31 3MIHOIO CTPYKTYpPH IHOJATKOBUX Ta MHUTHUX OpraHiB 3MIHIOETbCA 1 iX
opraHizaiiifHa 4acTHHa, sIka HaJlIeHa BIAMOBIIHUMHU (QYHKIISIMU Ta MTOBHOBAXXEHHAMHU y cdepi
peamizartii iHpopMaIiifHOI MO THKH.

BucHoBok. TakuM 4YHHOM, pO3MVISHYBUIM TEHE3MC MPABOBOI'O peryiIiOBaHHS
Jep>kaBHOI 1H(QOpMaNiiHOT HOMTHKK Yy AlsibHOCTI opraHiB J®dC VYkpaiHu MU BHOKpEeMHIU
YOTHUPU OCHOBHI eranu Horo craHoBieHHS. [isnbHicTs JJPC Vkpainu mono ¢popmyBaHHS i
peainizanii AepxkaBHOI 1H(OpMaLIHHOT MOJITUKM Ha TEepUTOpli YKpaiHu, Ak 1 Oyab-sfka iHIIA
JisIPHICTH OPraHiB JIEp)KaBHOI BJIAJIM, AOLIIBHO Nepen0aynTH, MepIl 3a BCe, Y HAIIOHAILHOMY
3aKOHOJIaBCTBi, 30KpeMa Yy 3arajbHHX HOPMAaTUBHO-TIPABOBHUX aKTaX, IMIO0 MICTATH 0a3oBi
MOJIOXKEHHS 1O poOOTI 3 IHPOpMAIIi€r0 i perIaMeHTyrTh iHhopMalliiiny cdepy CyCchiabCTBa, 10 -
Jpyre — y creniajibHOMY 3aKOHOJABCTBI, SIKE PEryjro€ JIep)KaBHY 1H(GOpMaLiliHy MOJITUKY B
nistibHOCTI Juine opraniB JJdC Ykpainu.
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JETEPMIHAHTUA KOHTPABAH/IM B YKPAIHI
Markesuu FO.1O., acnipant kadenpu kpuMiHaJbHOT0 npaBa Ta kpuminosorii Y 1OC
Ykpainu

Matkevich Y. DETERMINANTS OF SMUGGLING IN UKRAINE

Anomauin. B cmammi Odocnidxcylombcs OemepminaHmu  3104UHHOCHE KOHMpAabanou, HAKONUYEHUll
GIMYUHAHULL 00C8I0 MA 00CEI0 MINCHAPOOHOI CHITbHOMU OKpeMUX KpaiH, wooo Bpomuodii KOHmMpaOaHoi.
3aznauaemoca, wo KoHmpadbaHoa € He MiNbKU NPABOBOIO, A Ui eKOHOMIUHOW NPOOIeMOI0, OCHOBHI UUHHUKU AKOI
KOPIHAMbCSL 8 eKOHOMIYL: came GOHU, NOpPs0 3 OazambMa THUUMU (PaKxmopamu, cmaiu MamepiaibHol0 OCHOBOIO
KOHmMpabaHou.

Kmwouogi cnosa: 3nouun, koumpabanoa, 0emepmiHanmu, 3104YUHHICMb, KOPUCHb, MIHbOBA eKOHOMIKA.

Summary. In the article it is said that a significant negative role in the unfavorable moral formation of
personality play the circumstances of the material nature. Studying the experience of the international community
and individual countries, the accumulated domestic experience in counteracting smuggling convincingly suggests
that smuggling is not only a legal but also an economic problem. Its main factors are rooted in the economy: they,
along with many other factors, became the material basis of smuggling. These include: the impoverishment of the
population and its significant stratification in terms of material security; violation of the principles of justice in the
payment of wages and the distribution of material goods; an increase in the number of people who have lost the
prospect of inclusion in the normal life of society; actual inequality of citizens before the law and the court; lack of
permanent work; unsatisfactory state financing of health care system, high cost of medicines and medical care, etc.

Lack of money often pushes a person to commit a crime, especially when the difficulties of material nature
are related to close people. For example, according to the research, in 85.7% of cases, smugglers had one or more
people. Significant material difficulties negatively affect the educational functions of the family, as often parents
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work in several organizations, which deprives them of the opportunity to pay enough attention to the education of
the child.

It is also noted that domestic legislation does not provide the right to engage in operational search
activities of DFS units of Ukraine that are engaged in the fight against smuggling, therefore, when implementing
complex operational-search measures of an international character, the intelligence and operational units of the
customs authorities of other states even refuse to provide the necessary information to the Ukrainian side. This
significantly reduces the effectiveness of joint activities and negatively affects the effectiveness of counteracting
contraband in general.

Key words: crime, smuggling, determinants, crime, benefits, shadow economy.

[IpyunHOO BYMHEHHS OJUHUYHOTO 3JI0YMHY CJiJl BBa)KaTH Ti HETaTWBHI COIiaJbHI
SBUINA 1 TPOILECH, I BIUIABOM SKUX Y BHHHOI OCOOM BWHHUKAIOTH TJIMOOKI 1 CTIHKi
AQHTUTPOMAJICHhKI TOTJISAIN, 3BUYKH, SKI BHACIHITOK KPUMIHOIEHHOI MOTHBAIll 3yMOBIIOIOTH ii
BHYTPIIIHIO TOTOBHICTh YYUHUTH 3710YMHHE OCSTaHHs 8, c. 84].

Taki sBUIIA 1 TPOIIECH MOXKYTh B3a€EMOJISITH JIUIIE OMOCEPEAKOBAHO, BITOOPAXKYIOUUCH Y
CBIZIOMOCTI JIFOJJUHH, B3a€EMOIIOYM 3 ii BHYTPIIIHIMM YCTAaHOBKaMHU W NEpEeKOHAHHSIMU. Tomy
JUld 3’sICyBaHHS TNpPUYMH M YMOB BUMHEHHS CYCHIJIbHO HEOE3NEeYHUX JAisiHb HEOoOX1IHO
3BEpHYTHUCS, B MEPILY Yepry, 10 MOTUBaLi 0coOH, sika BUMHMIA 37104nH. CiiJl 3ayBa)KUTH, 110
JUIl PUHKOBOI €KOHOMIKM € OpraHiYHMM NPUBATHUM IHTEpecC, MpUBaTHA BJIACHICTH 1 MPHBATHE
KOPUCIMBE MOTHUBYBAHHS MiAMPUEMHHIIBKOI MiSJIBHOCTI; 3PELITOI0, BCE 1€ € MPUPOIHUM IS
JIOACHKOro cycninbeTBa. «[IpuBatHumii iHTepec moaunn, — BigzHadae B. CeniBaHOB, — KOPUCTD,
3MCK — LIe TIeBHI py1ii cycmiibHOoro 0yrrs. [HTepec kepye cBitom» [12, c. 35]. IIpore BHaciq0K
11 HEeraTUBHUX Cy0’€KTUBHUX 1 00’ €KTUBHUX YHHHHUKIB CBIJOMICTH 0CO0U 1ehOpMY€ETHCS, Yepes
10 MPUBATHOBJIACHUIILKUN I1HTEpEC MOPOKYE KOPUCIMBE AHTHCYCIIJIbHE MOTHBYBAaHHS Ha
BUMHEHHS 3JI0UHHY.

J10 OCHOBHMX HETaTUBHHX ICUXOJIOTTYHHUX E€JIEMEHTIB, sIKI (POPMYIOTh KOPHCIIMBI MOTHBHU
BUMHEHHS KOHTpaOaHa1, MOKEMO BIIHECTH:

1) nusekuil pieenv MmopanbHOCMI, NAMPIOMUMY U HAYIOHAILHOI céidomocmi, sKa
CTaHOBHUTH OJTHY 3 OCHOB YCBIJJOMJICHHS JIFOJIMHOIO ce0e SK 4YieHa YKpaiHChKOI Hallil 1 Hapoxy,
cBOro Miclis B icTopii kpainu. ToOTO, BHACIIOK BIICYTHOCTI TAKUX YECHOT 0c00a, HAPUKIAI,
HApKOTUYHUX 3aco0iB 4M 30poi, chpusie MiIBHINEHHIO KPUMIHOT€HHOI CHTyalii B KpaiHi,
Hapakalouu Ha HeOe3MeKy XKUTTS 1 3J0pOB’s HAaceleHHs; a00 BUMHIIOYHM KOHTpabaHIy, ocoba
HEXTy€e BaroMicTio 30epeXeHHs] KyJIbTYpPHOI CHaIIIMHU YKpaiHH IJIi MOBHOI[IHHOTO PO3BUTKY
YKpaiHCHKOT'0 HApOAY, HEXTYIOUH ii KyJIbTYpHUM HaJTI0aHHSIM.

2) HeyceioomienHs 0c00010 NOBHOW MIPOIO CYCRIIbHOI Hebe3neuHocmi KOHmpabauou.
Tax, (akTHUHO B CYCHIJIBHIM CBIJOMOCTI IIMPOKUX BEPCTB HACENEHHS 37e0ibIIOro BiCYTHE
PO3YMIHHS CYCHUIbHOI HeOE3NeKH 3J04YMHIB y cdepl €KOHOMIYHOI [IsIbHOCTI. 30Kpema,
KOHTpabaH/Ia KapaeThCs 3TIHO 3 KPUMIHAJIBHUM a00 aJMIHICTPaTHBHUM 3aKOHOJABCTBOM, a
TOMY CHIBBIIHOIIEHHS KPUMIHAJIbHO KapaHOoi KOHTpabaHAW J0  aJAMIHICTPaTHBHUX
IpaBONOpYILIEHb BUKJIMKAE B OCOOM y CBIJOMOCTI VSBJIEHHS MPO HBHOTO SK HEIOCTATHBHO
HeOe3MeYHUH I CyCIiJIbCTBA.

VY umiit muomuHI 3aciyroBye Ha yBary aymka [aiiBoponcbkoro €.I1., sikuil y cBoemy
JOCTI/DKEH]  CTBEP/KY€E, IO ICHYBaHHS CyMDKHHX JepkaB y ckimani CPCP, nesxa
HEBIIOPAKOBAHICTh KOPAOHIB MI’)K HUMH, HAsIBHICTh TICHUX €KOHOMIYHMX 1 POAMHHMX 3B’S3KIB
MDK HaceleHHsM KpaiH-wieHiB CHJ] wacTo 3yMOBIIOIOTH ICHXOJIOTIYHE HECHPHHHATTS iX
rpomMajsiHaM{d HEMOPYIIHOCTI 1CHYIOUMX JEp)KaBHUX KOPAOHIB, PO3YMIHHS iX $K YOroCh
HecyTTeBOro [2, ¢. 72]. OnHak, Ha Hally TYMKY, BCE TaKU TaKe TBEP/KCHHS HE MOXKHA BBaXKaTH
[IPaBWJIBHUM, OCKUJIbKU 3a 26 POKIB HaceJeHHs OUIbLIOCTI Aep)KaB KOJUIIHBOTO PaasHCbKOro
COI03y, B TOMY 4ucii YKpaiHa, iteHTHdiKyBamu ce0e sIK He3aaekHl W CyBepeHi HapOaH, TOMY
BECTH MOBY BaXKJIMBICTh TAKOT'O YUHHUKY BKPail IMCKYCIIHOIO.

3) Hexmysanus iHmepecamu CYCRilbCmMed, NPAGOGUU HILi3M, TIO € OJIHIE 3
JOMIHYIOYHX 1 BHU3HAYAJIbHUX YCTAaHOBOK Yy CBiIOMOCTI 0Ci0, SKi BYMHHIM KOHTpaOaHIy.
[IpaBoBHMif HITUTI3M BH3HAYAETHCSA SK HEraTHBHE CTaBJECHHS TPOMAJsH 1O IpaBa, 3aKOHIB,
HAasBHICTh Y HUX YCTAaHOBKHM HAa MOXJIMBICTH JOCATHEHHS COIIIAIbHO 3HAYMMHX PE3yJIbTaTIB
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IPOTH3aKOHHUMH 3aco0aMu. Y MpaKTUYHIN AISUTBHOCTI 1€ SBUIIE XapaKTepU3yeTbcs OpakoM
COJIIIapHOCTI 3 NMPAaBOBUMH IPUIKMCAMM, 3 IX BUKOHAHHSIM y KOPHUCIMBUX IHTEpecax 4u IiJ
3arpo3or0 mpumycy. IlpaBoBui HIruai3M yacto HaOyBa€ JEMOHCTPATHBHOIO, arpeCUBHOrO
3yXBaJIOTO XapakTepy, € FIIMOOKUM 1 MacOBHUM, OXOILIIOE IIMPOKI cepu CyCHiiabCTBa, BIajHI
CTPYKTYPH, Ma€ 3HAYHUN PYHHIBHHH, 1ECTPYKTUBHUM MMOTEHIIIA 1 TAJIBMYE MPOLieC po30y10BH
npaBoBoi aepxasu [14, c. 10].

Omxe, HasiBHI MiJICTaBU CTBEPIKYBaTH, IO TaKi HEraTWBHI 3MiHH CBIJOMOCTI 0COOHU
BUHUKAIOTH IiJ] BIUVIMBOM BaJi MOPAJILHOT'O BUXOBAaHHS OCOOM Ha PI3HMX CTaisX coIriaii3aii,
HEJOJIIKIB JAepKaBHOI iHPOpMAaIiifHOI TMTOITHKH, a TAKOK 00CTaBUH MaTepialbHOT' O XapaKTepy.

BBakxaeMo 3a moTpiOHe pO3rIIAHYTH 1i MPUYUHHU. BIiMB ponuHu, ciMefHOT O BUXOBAaHHS
Ha PI3HUX €Tanax >KUTTA JIOAWHHM € HEOJAHAKOBUM: BIH, SIK PABUJIO, € HAWOUIBII 3HAYUMHUM Y
OUTS4Yl 1 IOHANBKI POKH. SIKIm[o ciMeHHWI BIUIMB TMO3WTUBHHUN, TO OCOOWCTICTh JUTHHU
(bOopMY€EThCS B 3aKOHOCIYXHSHOMY HampsiMi 1 HaBMakW. Y BCAKOMY pa3i 3B’S30K HEIOJIKiB
CIMEHHOrO0 BHXOBaHHS ¥ [eBiaHTHOI NHOBENIHKM HE TIJILKM HEMOBHONITHIX, a H ICUXIYHO
chOpPMOBaHHX JOPOCIUX OCI0 MPOCTEKYETHCSA B YNCICHHUX JTOCIIKEHHSAX 1 B TIPaBOOXOPOHHIH
MIPAKTHIIL.

[lkona Bimirpae BaroMmy poJib y colfiajiizaiii iHauBiAa, OCKUIBKH camMe B MiUIITKOBOMY 1
IOHAI[bKOMY BIIll JIFOJIMHA HANOUIBII 1HTEHCUBHO IIyKa€, BU3HAYAE M 3aTBEPKYE CBOE MICIE B
CHCTEMI CyCNUIbHUX BiTHOCHH. CaMe B LIbOMY BilLll 3aCBOIOIOTHCS 3acal MPaBUIIbHOI TOBEAIHKH,
HaOyBa€ThCsl JTOCBIA MOPANbHOTO U KyJIbTYPHO-€CTETHYHOTO MHCIEHHS, BMIHHS CaMOCTIHHO
KOPUCTYBAaTHCS BCIM AYXOBHMM (DOHIOM, COpUMMATH HOro SK CaMOI[IHHICTh, Y 3B 53Ky 13 4UM
BIUTUB DPOJAWHM Ha AUTHHY ciabmae. KpumiHOJIOriuHE 3HA4YeHHS HEMOJIKIB Yy AiSUIBHOCTI
BUXOBHUX IHCTUTYTIB IOJIATa€ B HECIPOMOXHOCTI 3/1MCHIOBATH HEOOXIJHUN BIUIMB, 11100
KOMIIEHCYBAaTH HEJOJIKM CIMEHMHOTO BHXOBAaHHA 1 MNPOTHIIATH HEraTUBHOMY BIUIUBY B
cepenoBHILi HeOPMaJIbHOTO CIUJIKYBaHHS, X04a i € CHeliajJbHO MPU3HAYCHUMHU Ui BUKOHAHHS
(GyHKII HaBYaHHS i BUXOBAHHS HEITOBHOJIITHIX.

OyHKIIII0 BUXOBAHHS TPOMAJSH, TMPUIIEIUICHHS MaTPiOTU3MYy TMOBUHHI y TMOBHINA Mipu
BUKOHYBATH OCBITHI, CIIOPTHUBHI, KYyJbTypHiI 3akianu. [Ipore Kpu30Bi sBHIIA B EKOHOMIIII
MPOTATOM OCTAaHHIX JECATUPIY MPU3BEIH, TOMITHOT'O 3MEHILIEHHS 00CSTIB Iep>KaBHOI MIATPUMKHU
y 1iif cdepi, HACIIKOM 4YOro CTaB 3aHeNajJ 3HA4YHOI YaCTUHU COLIAJIBHO-KYJIbTYpPHOT
iHdpacTpykTypH. 30KpeMa, KyabTypa B YKpaiHi omuHUIACS Ha iepudepii JepKaBHUX IHTEPECiB,
BTPATUBIIM HAJIEKHE MICLE CEepel IpPIOPUTETIB JEP)KABHOI MONITUKH, CTaJ0 XPOHIYHMM ii
Heno(iHaHCYBaHHS.

Benmmke KpuMiHOTGHHE 3HAYEHHS MAalOTh NPOPAXYHKH Yy TPOBEACHHI JepKaBHOI
iHdopmariitHoi momituku. OcoOJMBO 1€ CTOCYETHCS 3ac00iB MacoBoi iH(popMarii — mpecu,
tenebaueHHs, panio. SIK coriadbHE SBHIINE, 3JOYUHHICTH Ma€ CBOi XapaKTEpHI O3HAKH —
BiJIHOCHY MacCOBICTh (CTUXIIHICTB), Yepe3 11 MPOCTESKUTH KOHKPETHI HETaTHBHI BIUIMBH 3aC001B
MacoBoi 1H(oOpMallii Ha 3JIOYMHHICTH JOCHUTh CKJIAJHO; NPOTE HAABHICTh TAKUX BIUIMBIB
OYEBUJIHA, IO OCOOJMBO CTOCYEThCS AiTel Ta momoxi [1, c¢. 59]. HeratuBHa posb 3aco0iB
MacoBoi 1H(popMallli noisrae y Maike CylulbHIA XBHIII iH(pOpMallii, OCHOBHUM 3MICTOM SKHX €
HAaCWJIbCTBO, I[MHI3M, HEXTYBAaHHS IHTEpecaMu CYCHiIbCTBA, CIIOTBOPIOIOYM pPEANBHICTh 1
BCTAHOBJIIOIOUH, IO Y CYCHUIbCTBI MOJAEKYAH MaHye KpUMiHAIbHA MOpallb, HOPMHU U IIHHOCTI
acolliaJIbHOT'0 CepEeIOBUINA, 3HAYHO IIKUBIIIOIOYH (PYHKI[IOHYBaHHS KOPUCIMBOI 3JJ0YMHHOCTI.
Bxkazane minTtBepmxyeThes mochipkeHHsM [omomoboBoi FO.I., sxa onurtaBmm 37 dIieHIB
OpraHi30BaHMX 3JI0YMHHHUX yrPYIyBaHb 3 MUTAHHSAM: «UH BHKOPHCTOBYETE BH IpHU 3JilCHEHHI
3JI0YMHHOT A1sUIbHOCTI MOXKJMBoCTI 3MI?» orpumana crBepasi Binnosiai [3, c. 47]. Binznauene
BKOTpE 3aCBiluye MPO HEOOXiAHICTh 3MIMCHEHHS PETYJISTUBHOI MOJITHKU AepkaBu y cdepi
KOHTPOJTIO 3a MisuIbHICTIO 3MI.

3HauHy HETaTHBHY pOJIb Y HECHPUATIMBOMY MOpalbHOMY (QOpPMYBaHHI OCOOMCTOCTI
BIJIIrpatoTh 00CTaBUHU MaTepiajJbHOr0 XapakTepy. BUBUeHHS J0CBily MIKHAPOJHOI CHIIBHOTH
i OKpeMHX KpaiH, HAKOMMMYEHHH BITYM3HSHUN AOCBiJ y MPOTHUMli KOHTpabaHI MEPEKOHIMBO
CBiYaTh MpO Te, IO KOHTpabaHIa € HE TUIBKU MPaBOBOIO, a i €KOHOMIYHOIO MPOOJIEMOIO.
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OcHOBHI 1i YMHHUKH KOPIHATHCS B CKOHOMIIli: camMe BOHH, IOpsA] 3 OaraThbma I1HIIMMH
(akTopamu, cTaal MaTepiaibHOI0 OCHOBOIO KOHTpabauau [6, c. 114]. Jlo HUX MOXXKHA BiTHECTHU:
3yOO)KIHHSI HaceJIeHHS 1 3Ha4He HOro po3IlapyBaHHS 3a PIBHEM MaTepiajbHOro 3a0e3MeyeHHs;
MOPYIICHHS MPHUHIMIIB CHOPAaBEUIMBOCTI B OIJATI Mmpami ¥ po3moAUIl MaTepialibHUX OJar;
3pOCTaHHSI YUCEIBHOCTI JIOACH, sIKi BTPATUIM MEPCHEKTHBU BKIIOYEHHS B HOPMAIIbHE KUTTS
CYCIUJIbCTBA; (PaKTUYHA HEPIBHICTh TPOMASH IMEpes 3aKOHOM 1 CYJOM; BiJICYTHICTh IMOCTIHHOI
pobOTH; HEe3aI0BITIbHE IepKaBHE (PIHAHCYBAHHS CHCTEMH OXOPOHU 3JI0POB’ s, JOPOXKHEUa JIKIB 1
MEIMYHOI TOTIOMOTH Ta iH.

Hecraua xomTiB HEpiAKO IITOBXAIOTh JIIOJUHY Ha BUYMHEHHS 3JIOYMHY, OCOOJIMBO KOJIU
TPYAHOIIl MaTepialbHOrO XapaKTepy CTOCYIOThCs Onu3bkux oci6. Hampukinan, 3a mpoBeneHuM
JOCHIJKEHHSAM y 85,7% BuagkiB 0coOH, sIKI BAUMHUIIM KOHTpabaHIy, Malyd Ha yTpUMaH1 OJHY 1
Oinpie oci6 [2, c. 72]. 3nauHi MaTepiaJbHI TPYIHOII HETaTHBHO BiOMBAIOTHCS Ha BUXOBHUX
GyHKIisSX ¢iM’1, OCKITBKY 9acTO OaThKH MPALIOIOTh y JEKIILKOX OpraHi3alisx, mo mo3oasise ix
MO>KJIMBOCTI MPUIITISITH JOCTaTHHO YBAard BUXOBAaHHIO IUTHHHU.

3aBasSKH TABUIICHHIO PE3YyJbTAaTUBHOCTI poOO0TH JlepaBHOI Ciy)OW 3aiHATOCTI 3a
HAIpsSMOM OIEPAaTUBHOrO MpalleBIAIITYBAHHS TPOMAJISH, KUIbKICTh 0€3po0ITHUX CTaHOM Ha 1
BepecHst 2017 poky, mOpiBHSIHO 3 BiAmoBiaHO0 natoro 2016 poky, ckoporunacs Ha 12% (na 44
THC.) 1 CKJIaJIa TUCSY

BtpaTta poGoTH, HE3a10BOJIEHHS KUTTAM M O€3pOOITTS K CYCIUIbHE SIBUILE HEraTUBHO
BILIMBAIOThH HE JIMIIE HA MOPAJIbHICTh JIOAWHHU Ta ii MCUXIKY, a i 3araJIbHU PiBEHb 3JJOYMHHOCTI
B KpaiHi. Tak, 3rimHo 3 iHdopmariero [epxaBHoi ciryxOu 3aiiHATOCTI cTaHOM Ha 1 BepecHs 2017
POKY, MOPIBHIHO 3 BiAMOBigHOIO naToro 2016 poky, ckopotunaca Ha 12% (Ha 44 Tuc.) 1 ckiana
312 tuc. HezaitHATHX TpoMasH [13], o MOXKHA MOSCHUTH SIK MiJBUIICHHSM PE3yJIbTATUBHOCTI
pobotu JlepkaBHOi CiayxOM 3alHATOCTI 3a HaNpsIMOM OIEPAaTUBHOIO IpalleBIallITyBaHHS
IpoOMaJisiH, TaK 1 3HAYHUM BIATOKOM IIpale3JaTHOr0 HacejleHHs B iHII KpaiHu. [Ipo 3HauHy
KPUMIHOT'€HHY POJb ILIBOI'0 SBHINA T'OBOPUTH 1 TOM (akT, mo cepex ocid, SAKi BUYMHUIM
KOHTpabanay Oe3pobiTHUX mocuTh Oarato. 3a marepianamu CBY cepex ocib, ski BUMHUIH
koHTpabauay nmpotsarom 2007-2017 pp. 6e3pobitHUX OyI0 44,8%.

3rigHo 3 mpoBeneHuM nociuigxkeHHs 14,3% oci0, sfki BUMHWIM KOHTpabaHIy, Oyiu
MEHCIOHEepaMHU, IO TMOSCHIOEThCS 3HAXO/PKEHHS TEeHCiiiHe 3a0e3neyeHHs Ha JyXKe HU3bKOMY
piBHI, 30KpeMa, B OKpeMi Mepiogu MiHiMalbHa TeHcis Oyna HaBiTh HUXKYE BCTaHOBJIEHOI
excriepramu BeecBiTHbOrO 6aHKy Mexi O6imnocti — 2 non. CHIA Ha nens [5, c. 131].

Konne 3mounHHE MOCSATaHHS, 1 KOHTpaOaHJa HE € BUHITKOM, HE MOXK€ OyTH BUMHEHO,
SKIIO Ui LbOO HEMAa€ BIAMOBIIHUX YMOB, SIKi HAJAOTh NPUYMHAM IEBHOT'O PO3BHTKY,
HOJIETUIYIOTH iX (hopMyBaHHS i peasnizallito. 30KpemMa, HAMU BU3HAYEHO, 1110 TAKUMH €:

1. HeBpery/iboBaHicTh 0araTb0X NUTAHb MPABOBOI0 CTATYCY /IEPKABHOIO KOPIOHY
VYkpainn 3 kpainamu CHJI, a Tako:k HegocTaTHE 00JIaJHAHHSA [€P:KABHOTO KOPAOHY
YkpaiHu 3 UMMM Jep:KaBaMH CYYaCHHMM 3ac00aMH NPUKOPIAOHHOr0 KOHTpoaw. 20%
onutaHux Hamu npaniBHukiB J®dC VYkpainu BigHOCATH, 11 OOCTaBUHM [0 HaWOUIbII
BU3HAYAJbHUX YUHHUKIB KOHTpabanau. HeoOmagHaHICTh 1 HeYiTKa BHU3HAYEHICTh KOPOHIB
YkpaiHu 3 CyMDKHUMHU KpaiHaMH HE JIUIIE JO3BOJISIIOTh KOHTpabaHIucTam Oe3NeperikogHo
BUMHIOBATH HE3aKOHHE MEpeMillleHHS KyJbTypHUX ILIHHOCTEH dYepe3 MHUTHHUUA KOPIOOH, a W
HaJIal0Th 1M 3MOT'Y YHHKATH BiJIIMOBIIaJIbHOCTI 32 BUMHEHE. Hampukiial, He BCTAaHOBJICHHS MiCIIS
HE3aKOHHOT'O MEPETUHAHHS JEPKABHOIO KOPJIOHY YKpaiHU 3a yMOB HE 3aBEpLICHHS AeaiMiTalii
i nemapkallii Jep)kaBHOrO KOpIOHY MK YkpaiHowoo 1 PecnyOmikoro MosnoBa mpusBeno 10
3aKpUTTS 3a peabumityrounmu migcrtaBamu (m. 2 4. 1 cr. 284 KIIK Vkpainu) HH3KH
KPUMIHAJIBHUX MPOBA/IKEHb.

2.HepocraTHb0 BHCOKHII piBeHb NMpodeciiiHOl MiATOTOBKHM NPANiBHUKIB MUTHHX Ta
IHIIMX NMPABOOXOPOHHUX OPraHiB, 3aBJAHHAM SIKMX € OopoTbOa 3 KOHTpadaHmow. Tak,
nepeBipkoto JI®C Vkpainu Oyno BCTaHOBJIEHO, IO B MHUTHUX opraHax i3 1229 oci6,
MepCcoHaNIbHI crpaBu SkuX Oynu BuBYeHi, 400 He mamu 6a30Boi OpUIMYHOI OCBiTH, a00 He
MPOXOAMIIM ITpodeciitHOro HaBuaHHA, 800 CBOEYACHO HE MiABUINYBaIN CBOIO KBamidikariio [9, c.
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93]. 3aBakae HAKOIMMYEHHIO JOCBIY ¥ OOMIHY HUM TaKOX IJIMHHICTh KaJPiB Y IUX OpraHax, Io
€, 30KpeMa, HacJIIJJKOM HEIOCTaTHbO BHUCOKOIO MaTepiajbHOro 3a0e3leueHHs] MpalliBHUKIB
3a3HaUYEHUX JIeP)KaBHUX YCTaHOB. 3arajJibHUM HEIOJIKOM HiATOTOBKM MaWOyTHIX MHUTHHKIB Yy
BIAMOBIIHUX 3aKjaJax € BIJACYTHICTh MOXJHMBOCTI JOCHIUKYBaTH, aHaII3yBaTH Ta
y3arajbHIOBaTH peajbHI TIOMHJIKM OpraHiB Ji3HaHHS Ta CIIiJICTBA MpU TOPYIICHHI ¥
PO3CIIiIyBaHHI KPUMIHAJIBHUX MPOBAJIKEHb.

HenocraTHiii piBeHb MIATOTOBKM Ta MOJCKYIW Hemdalle CTaBIEHHS 10 BUKOHAHHS
npogeciiiHux 000B’S3KIB XapaKTepHe JJIs MPAIiBHUKIB yCiX BUAIB IPABOOXOPOHHOT AISTBHOCTI.
Bbpak crnemnianbHUX 3HaHb y MHTHHMKIB HE JI03BOJISIE IM Ha BIANOBIAHOMY pIBHI 3/iHCHIOBaTH
MUTHE 0(OPMIICHHS BaHTa)KHUX 1 MOIITOBUX BiJIpPaBlieHb, Y pe3yJIbTaTi YOro 3HauHa KUIbKICTh
TOBAapIB HE3aKOHHO BMBO3MUTbCA 3a KOpAoH. Tunbku mpotsrom 10 micsauis 2017 p. cepen
MUTHHKIB NpoBeaeHO 142 ciayx00BUX po3ciinyBaHHs 1 468 mepeBipok, 3a pe3yiabTaTaMu SIKHX
710 TMCUMIUIIHAPHOI BiANMOBiAANBbHOCTI NpuTArHyTo Outbiie 100 mpamiBHukiB JJPC Ykpainu, B
TOMY YHCIl OrOJIOIIEHO JoraHu 78 ocobam, TMOMEpeIKeHO MpPO HEMOBHY CIyKOOBY
BIJIIOBIIHICTh 26 MpaIliBHUKIB, 3BIIBHEHO 3 MUTHHMX opraHiB — 16 ocio [10].

3. Kopynuiiini mposiBu ii cJry:k00Bi 3;10B:KMBaHHs cepel MUTHHUKIB. KopyMIioBaHicTh
OKpPEMHX JIAHOK MICLIEBUX OpraHiB BJaJ{, IPABOOXOPOHHUX 1 MUTHUX CTPYKTYP A€ MOKJIUBICTh
OpPraHi3oBaHMM TIpylaM KOHTpPaOaHAMUCTIB YHMKATH I[PUKOPIOHHOIO KOHTPOJK M CIUIaTH
MuTHUX maaTexis. [Iporsarom 2013-2016 pp. B APC Ykpainu Oyno nposeaeHo 588 ciyx00BUX
po3ciilyBaHb, 10 INPaBOOXOPOHHUX OpraHiB HamparieHO 430 MmaTepianiB AJii MOPYIIEHHS
KPUMIHQJIBHUX TPOBa/PKEHb 3a (akramMu CIy>)kOOBUX 3JIOBXHBaHb. Pa3zoM 13 TuUM, 10
KPUMIHAJBHOI BIAMOBIJATBHOCTI OyJIO MPHUTATHYTO JuIine 35 MHTHHKIB, a mono 39 Oymm
CKJIaJIeH1 IPOTOKOJIM NMPO KOpyMuio. Pe3ynbraTé OnuTYyBaHHS T'POMaJISH CBiIYaTh PO BUCOKUI
piBEHb KOPYMIIOBAHOCTI MpAal[iBHUKIB MHUTHHUX CTPYKTyp. 3okpema, 27,1% BiI oONUTaHUX
PECIIOHCHTIB, AKI MEIIKAOTh B MPUKOPAOHHUX pailloHaX, CTUKAJMCS 3 MPOsIBAMHU KOpYMLii B
MUTHUX opraHax [4, c. 115]. He3Baxkaroun Ha 3axojiy, IO BXKHUBAIOTHCS, PIBEHb KOPYMIIii B
MHUTHHX OpPTraHax BCE JK 3aJMIIAETHCS JTOCUTh BUCOKHM.

30BCiM IHIIMM THUTAHHSIM CTa€ y4yacTh OKPEMHUX TMpAIiBHUKIB MHUTHHX Ta
MPaBOOXOPOHHUX OpPraHiB B OPraHi3oBaHii 3mo4uHHOCTI. Jlimepu opraHi3oBaHUX 3JTOUMHHHUX
yrpymnoBaHb BTATYIOTh y KOHTpaOaHIHY AISUTbHICTH ITOCAJOBUX OCI0O 3 METOI BUKOPHUCTaHHS iX
JUIs  TIPUKPUTTS KOHTpabaHaHux onepaniii. KoHTpaGanauctu OTpUMYIOTh Mpodeciiini
KoHCyJbTalll okpemux npaniBHukis JAI1C Ykpainu, IOC Ykpainu Ta IHIMX CHELIaNICTIB, SKUM
n00pe BIOMI NPOTAJIMHU Yy 3AIMCHEHHI NPUKOPAOHHOTO T4 MHUTHOTO KOHTPOJIO 1 JAKyHH
YUHHOTO 3aKOHOJABCTBA, fAKI CHPHUSAIOTh YXWJICHHIO 3JIOYUHIIB BiJl KPUMIHAIBHOL
BIAMOBiAANbHOCTI. 3a onpumonHeHMMu aaHumMu JIPC VYkpaiHm B cepeqHbOMY ILOPIYHO
HopyIyeTbess Mpubau3Ho 25-30 KpuUMIHAJIBHUX NPOBAJXKEHb IMPOTH OKPEMHX IPAlLliBHUKIB
MUTHHUIIb, K1 BCyIeped iHTepecaM CIIy)KOU isJid Ha KOPUCTh KOHTpabaHnauctiB [7, ¢. 138].

OpraHizoBaHl 370YMHHI YIpYIOBaHHS 3alliKaBJ€H1 W CHOPUSIIOTH PO3KBITY KOpymnuii B
Jiep>KaBHUX OpraHax 3 METO0 3a0e3MeueHHs 0€31epeIKOAHOI0 BUMHEHH KOHTpabaHau. Y4acTh
IIPAaBOOXOPOHIIIB CYTTEBO MiABUILYE EPEKTUBHICTh AISUIBHOCTI OPraHi30BaHMX 3JI0YMHHHUX
yIPYINOBaHb 3aBISKH, 30KpeMa, OCOOUCTUM 3B’A3KaM TaKUX OCi0 y MPaBOOXOPOHHMX Ta 1HIIMX
JIep’)KaBHUX OpraHax; 3aCTOCYBaHHS JIOCBIAY cii4oi abo omepaTWBHOI POOOTH I MPOTHUAI]
JIHOBY PO3CIIIYBAHHIO i PO3KPUTTIO 3J104MHIB. Lle MiATBEpIKY€EThCS 1 HAIIUM ONUTYBAHHSM, B
akoMy 9,5% onuTaHUX NpaliBHUKIB BBaXarOTh, 10 Y BUMHEHHI 3HAYHOI YaCTUHU KOHTpabaHaU
Haiyacrinie O0epyTh ydacTh KOJIMIIHI 1 HMHI MpalOl0yl MpaBOOXOpOHLI. [HKOIM mpaiiBHUKU
[IPaBOOXOPOHHUX OPraHiB HE JIMILE NPUHMaIOTh Y4acTh Y JISIbHOCTI OPraHi30BaHUX 3JIOUMHHUX
yrpyInoBaHb, ale i 0COOMCTO iX CTBOPIOIOTH Ta OYOIIOIOTH. [Ipo MOMMPEHICTh IHOTO SBHUIIA
CBiUaTh MaTepiadd OMHUTYBaHb, CynoBa mpaktuka Ta iHGopmamis 3MI. Omxe, Kopymiis,
CITy’)KOO0Bi 3JIOUMHU, OpraHi30BaHa 3JIOYMHHICTH TiICHO TOB’sI3aHi, 0 0araTopa3oBoO MiJBHIILYE TX
Hebe3neKy i BUKIIMKa€e YuMajly CTypOOBaHICTh KEPIBHUKIB JI€P/KaBH..

4. HepocTtaTHbO pO3BHMHEHMH piBeHb B3a€MOAil W KoOpAMHALil Mi’K MUTHMMH i
npaBooxopoHHumMu opranamu. Henanexna Bzaemonis IIIC VYkpaimm 3 JJDC Vkpainw,
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HacaMmIIiepel, OB’ I3aHO 3 HEBIJIMOBIIHICTh MaTepiajiB, sSKi HAIXOAATh Y BUIIaJIKaX 3aTpUMaHHs
KOHTpaOaHAMUCTIB NPUKOPAOHHUKAMU. 30KpPEMa, HEPIIKO TPAIUISIOTHCA TakKl HMOMMIIKH SK:
BIJICYTHICTh Yy pamopTax JeTajJbHOro ONUCYy OOCTaBMH 3aTpUMAaHHs; HEMOBHOTA IOSCHEHHS
MOPYILIHUKIB CTOCOBHO OOCTaBUH CIIPaBH; BIJICYTHICTb MOSICHEHD BiJl YCiX 0Ci0, 3aTpUMaHUX IPH
BUMHEHHI 3JI04MHY; HEHAJEeXHHM YMHOM CKJIAJeHO i Oo(OpMIEHO CXeMy 3aTpUMaHHS; 4acTo
MIPUKOPIOHHUKH HE 3aTPUMYIOTh KOHTPAOAHIHUCTIB, @ OYIKYIOTh IPHOYTTS MPALIBHUKIB MUTHUIT
[15,c.230].

Hamu BH3HaueHO NMpHYMHH, SKI 3yMOBIIOIOTh HU3BKUIN piBeHb €()EKTHBHOCTI CHiBIIpalli
Mix opranamu OBC Ta MUTHHUMHU, 30KpeMa:

- npodeciiiHi: HepocTaTHIN 0OMiH iH¢oOpMalli€ro, MOPYIIEHHS CTPOKIB, IependaueHnx
3aKOHOM, BEJIMKA 3aBaHTAaKEHICTh OPraHiB JOCYA0BOI0 pPO3CIilyBaHHS Ta IHII;

- (QiHaHCOBi: HeNOCTAaTHE 3a0e3MEUYeHHsS HEOOXiTHOI TEXHIKOI, BHCOKAa BapTiCTh
MIPOBENICHHS EKCIIEPTU3, HEIOCTATHHOIO BUCOKA 3ap0o0iTHA IJIaTa Ta iH.;

- ocoOucTicHI: 6ali1yXiCTh, HEHaJE)KHE BUKOHAHHS JOPY4YEHb, YKa31BOK, irHOpYBaHHS
KEpiBHOI POJIi CIIIYOro MijJ 4ac JOCYJAOBOTO PO3CIiAYBaHHS KPUMIHAIBHOTO MPOBAHKCHHS Ta
1HIIII;

- crneuu(iuHi: TAaKUMH MOXXHA BBaXKaTW BIAJAJCHICTh CIIAYUX OpraHiB BiJ OpraHiB
MUTHOT'O KOHTPOJIIO ¥ 1HIII;

Heysromxenicts 1ifi MpaBOOXOPOHHUX OpPraHiB CTOCOBHO OOpPOTHOM 3 KOHTpabaHI0r0
CIIPUYUHIOETHCS TaKOX BIJCYTHICTIO HAYKOBO OOIPYHTOBaHMX METOJIB aHaJi3y ONEpaTHUBHOI Ta
ciiuoi iHopMalii o0 HEPO3KPUTOI KOHTPaOaHIH, TOTYBaHHS 10 BYUMHEHHS KOHTpaOaHIH, a
TaKOX BCTAHOBJICHHS OCi0, SIKi 3aJIMIIMIM TPEIAMET 3JI0YMHY ITiJl Yac HWOro BUKPUTTA. OOMiH
iHpopMalli€el0 HalyacTille HOCUTh HEPEerysipHUN, OOMEKEHUH XapakTep, OCKIIbKH MIXK
MpaliBHUKAMU PI3HUX MPAaBOOXOPOHHUX OPraHiB Ma€ MICI€ HEJOBIpa y 3B 53Ky 3 MOXKIIHUBICTIO
BUTOKY IE€pelaHuX BiJOMOCTEH.

JlocuTh 4YacTO TpH 3aTPUMaHHI OpraHaMHM BHYTPIIIHIX CHpaB 3J0YHMHINB, SKi
MepeMilyOTh KOHTpaOaHIy 032 METHUM KOHTPOJIEM, HaBiTh 32 HABHOCTI1 O3HAK KOHTpaOaHIH
abo mopymeHHs MHUTHHX mnpaBun opranu JIPC VkpaiHn BYacHO TMpO Taki BUMAIKKA HE
1H(pOpPMYIOThCS, @ MaTepiaiu W NpeaMEeTH MOXYTh IepelaBaTrcs JIMIIe yepe3 JeKiIbKa JHIB. Y
3B’SI3KY 13 IUM, MOPYIIHUKH, SIK MIPABUJIO, BCTUTAIOTh Y3TOAUTH CBOI Jii 1 3HMKAIOTh B3araii. Y
MoAiOHUX BHUIAKAaX CKJIAAHO JOKYMEHTAIBHO TPpaMOTHO 3adikcyBaTH (akT KOHTpabaHmu ado
MOpPYLIEHHS! MUTHUX NpPaBUJI, @ BIJKPUTH KPUMIHAIbHE MPOBAJKEHHS 1 MPOBECTU II3HAHHS B
YCTaHOBJIEHI 3aKOHOM CTPOKM 1 30BCIM HEeMOXJMBO. YacTMHy BKazaHUX mpodsiem Oyio
BUpIIIEHO 3aBAdkH nepenadi cimguuM JdC noBHOBa)keHb Ha pO3CiIyBaHHS 3JI04YHHIB y cepu
KOHTpaOaHIH.

5. HasiBHicTh YHCJIEHHMX NPOTAJIMH i MPOTHPIY y 32aKOHOAABCTBI il HeY3ro/’KeHICTh
Pi3HHMX HOPMATHBHMX aKTiB. 30KpeMa, PO HEAOCTATHICTh IMPAaBOBOIO 3a0e3MeYeHHs MPOTUIil
KOHTpabaH 11 CBIIYaTh YacTi 3MIHM YAHHOT'O MUTHOT'O 3aKOHOAAaBCTBA. HasiBHICTh HETOCKOHAINX
IIPaBOBUX HOPM 1 3YMOBJIEHUX LIMM HEJOJIKIB y poOOTI CYJOBUX OpraHiB BiA3HAYA€THCS Y
noctraHoBl Ilnenymy BepxoBroro Cyny VYkpainu Big 3 uepBHs 2005 p., Ne 8 «IIpo cynoBy
IPaKTHKY y CIIpaBax Mpo KOHTpabaHIy Ta MOPYIIEHHS MUTHUX mpaBui» [11].

HenockoHanicTh HOPMaTHBHO-TIPAaBOBUX AKTIB MOXKHA MOALIUTH HA TPU TPYINHU 32 TUIIOM
CTHUMYJIFOBAaHHS €KOHOMIYHOT 3JI04MHHOCTI:

1) HegocKOHAJl HOPMATHUBHO-IIPaBOBI aKTH, HEONpAllbOBaHI MOJIOKEHHS, SKI MOOIYHO,
OIOCEPEIKOBAHO CIIPUSIOTH EKOHOMIYHOI 3JI04MHHOCTI,

2) HOPMAaTUBHO-TIPAaBOBI AaKTH, $SKI CBOIMHM JIaKyHaMH CIIOTBOPIOIOTH CYCHIJIbHI
Bi[HOCHHH, BHACIIJOK YOrO CTBOPIOIOTHCSI OOCTaBUHHU, SIKi MPSAMO CIPHUSIOTH BYHMHEHHIO
3NM0YUHIB y cepi rocrmoaapchbKoi AisSIbHOCTI.

3) HOpMATHBHO-TIPABOBI aKTH, SIKi Y 3MOBi i3 Cy0’€KTaMH OpraHi30BaHOi 3JIOYMHHOCTI
BipenaroBaHi TakKUM YWHOM, 0100 3a0e3MeYnTH IHTEPECH OpraHi30BaHUX 3JIIOYMHHUX
yrpymnoBaHb B cepi rocrnonaproBanss. Jlo Takux HOPMaTUBHO-TIPAaBOBUX aKTiB MOXKHA BIAHECTU
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IMOJIOKCHHA, 110 ITOJICTIIYIOTh KpI/IMiHaHiTeTy BIIPOBA’)KYBATU B OpraHu ,Z[ep)KaBHOi. BJIaau CBOIX
JOBIPEHHX 0Ci0, KOPYMITOBAaHUX YNHOBHUKIB.

VY KpuMiHaATBHOMY Ta KPUMIHAJIBHO-TIPOLECYATPHOMY 3aKOHOJABCTBI TaKOX MICTATHCS
MEeBHI HEJOJIIKM LI0J0 JOCIIAKYBAaHOTO BHMJy 3JI04MHIB. JlaBHO BH3pija HEOOXiIHICTh HAAaTU
CTaTyC MPaBOOXOPOHHHUX OPraHiB 1 MpaBO 3MIHCHIOBATH OMNEPATUBHO-PO3IIYKOBY MisSTIHHICTD
OKpPEeMHM IIiJIPO3JiJIaM MHTHUX OpraHiB (BimauiaM Mo 0OpoThOi 3 KOHTpaOaHIOK Ta BJIACHOT
0e3meku), o, 3 HAMIOro MOIISAY, 3HAYHO IIJBHIMUTH PIBEHb OOpOTHOM 3 KOPYHIli€l i
KOHTpabaHmo10. Take cTaHOBHILE HE3aJOBUILHO MO3HAYAETHCA HA OOpOTHOI 3 KOHTpabaHIOoMo 1
KOPYIIII€l0 B MHUTHUX OpraHax. BiTunM3HSHE 3aKOHOJABCTBO HE HAJA€ TMpaBa 3alMaTuCA
OTEPAaTUBHO-PO3IIYKOBOK AisbHICTIO miapo3ainam DPC Ykpainu, siki mpoBaaste 60poTh0y 3
KOHTpabaH/M0l0, TOMY IMIpH peaii3alii KOMIIJIEKCHUX OIEpaTUBHO-PO3IIYKOBUX 3aXO[IB
MDKHApPOJHOIO XapakTepy BiJIIOBIIHI PO3BIAYBalbHI i ONEpaTUBHI MiAPO3AUTA MUTHUX OPraHiB
IHIIMX JIep’KaB HaBITh BIIMOBJIIIOTHCS HaJaBaTH MOTPIOHY 1H(OpMAaIi0 YKpaiHChbKIH CTOpPOH1
[16, c. 396]. lle 3Ha4yHO 3HWKYE €(QEKTUBHICTh CHUILHUX i 1 HEraTUBHO BIUIMBAE Ha
pPE3yIbTATUBHICTh MPOTUIIT KOHTpaOAH/II B IIJIOMY.
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MI’KHAPOJHO-ITPABOBI ACIIEKTHU 3AKPIIIJIEHHSI MMPABA JIIOJAUHU
HA )KUTTS B YMOBAX 35POMHOI'O KOH®JIIKTY

MsaoBuuska H.A., odoxkmop ropuouunux wuayk, npogecop, npoghecop Kageopu
KOHCMUmyyYitiHo20 npasa opuouino2o gaxyrememy Kuiscvkoco nayionanvnozo ynisepcumemy
imeni Tapaca Illesuenka; 3narina H.E., kanouoam ropuouunux nayx, ooyenm xageopu npasa
gaxynromemy exonomiku i npasa Kuiscbkoeo HayionaibHo20 aiHe8iCc MUYHO20 YHIGEpCUmenty

Mialovytska N., Zlatina N.INTERNATIONAL LEGAL ASPECTS FIXING OF
HUMAN RIGHT ON LIFE IN THE CONDITIONS OF ARMED CONFLICT

Anomauia. B cmammi eusnauacmocs, wo 6 cucmemi npas i c60600 JOOUHU | 2POMAOSAHUHA OOHUM 13
HAUBANCIUBIUUX € NPUPOOHE NPABO — NPABO HA dHcummst. AHANIZYIOMbCS MIJDCHAPOOHI NPABOSI OOKYMEHMU Npo
npasa n00uHU, 30kpema 3azanvra oekaapayis npag moounu, MidcHapoouutl nakm npo spoMaoAHCyKI | NOATMUYHI
npaea, €6ponelicbka KOHGEHYisl NPO 3AXUCH NPAG [ OCHOBHUX CB0D00 JHOOUHU MA P50 IHUWUX KOHEEHYIl, SKI
pe2ynioms npasosull 3axucm npasa aoounu Ha sicumms. Hazonowyemocs, wo na miscnapoonomy pieni npago Ha
orcumms Oyno 6usHaHe OOHUM 3 20JI0BHIWUX NPA8 JOOUHU [ 3AKPINIEHO, WO OXOPOHA Yb020 NpaA8a € OCHOBHUM
3a80AHHAM, 00 BUKOHAHH K020 NOBUHHI NPASHYMU 6CI HAPOOU I OepIiCasu.

Busnaueno, wo npaso ma oicumms nepedbauac nposedeHHs 0epiHcasoid MUpOIOOHOI NOMIMUKU, KA
BUKTIIOYAE GIUHU MA KOH@IIKmuU. B yvomy 363Ky ananizyromscs NOL0JCeHHA OeKaapayii npo npago Hapooisé Ha
MUp, KoHcmumyyii 3apyOisiCHUX Kpaiu, ki 3aKpinaonms, wo sdcumms 6e3 iliHu Cly2yeamume 0OCHOB0I NOBHO20
30TUCHeHHA npas i c80600 HOOUHU | HAUNEPUIOIO YMOBOI 30epedceH s YugLuizayii, 1I00Cmed i 1020 iCHY8AHHS.

Poskpumo numanus npo cmepmmuy Kapy, 6U3HaAYeHo, WO 6i0 CMepmHOI Kapu 6IOMOSUIUCL abO He
3acmocogyromp ii paxmuuno nonad 80 depoicag ceimy.

Ananizyemocs 3akoH00a8cmeo YKpainu, sike 3aKpiniioe i 2apanmye 3axucm npasa i OUHU HA HCUMMSL.

Biosnauacmocs, wo 6 MidCHAPOOHUX OOKYMEHmMAx npo npasa JIOOUHU, A MAKONC 6 HAUIOHATbHOMY
3aKOHO0ABCMEE OIbULOCT KpAiH c8ImYy npago Ha dcumms ma 6e3nocepeonbo N0 sI3aHi 3 HUMU NPaed — Ha Qi3uuHy
HeO0omOpKaHicms, 3aO0POHA KAMYBAHb, HACUNLCMBA U pabcmea, nosaza 00 JMOOCLKOL 2iOHocmi, 2apanmii
CRPABIICHLO20 NPABOCYOOsi MOWO — HAOLIAIOMbCSL OCOONUBUM CIAMYCOM I He NIONA2AIOMb NPU3YAUHEHHIO 8 YMOBAX
HAO036UYAUHO20 CIMAHY YU 30POUHO020 KOHPAIKMY.

Busnaueno, wo 36potini KoHGAIKMU € MIHCHAPOOHO20 U He MINCHAPOOHO20 Xapakmepy. [[o nepuiozo 6udy
Hanexicams 3iMKHEHHA MIJC 30POUHUMU CULAMU 0epXHCcad YCynepey MINCHaAPOOHO-NPAgosill 3a00pOHi 8ilIHU 5K
3aco0y eupiulenHs cnopis;, Opyeutl 6ud KOH@IIKMY Xapaxmepuzyemvcs AK 3IMKHEeHHSA Ha mepumopii Oepicasu
30pOUHUX CUN YPAOY 3 GHMUYPAOOBUMU OP2AHI308AHUMU 30POUHUMU 3a20HamMU. AHANI3YIOMbCA OCHOBHI Oxcepend
MIHCHAPOOHO-NPABOBO20O PE2YNIOBAHHSL 30POUHUX KOHDIIKMIE.

Knrouosi cnosa: npaso moounu na scummsi, 0epicasd, KOHCMumyyis, 3aKk0H00A8cmeo, besnexka, 30potiHuil
KOHGhAIKM, npagosutl 3axucm, Qinaucu.

Summary. In article the human right on life is researched. International legal documents, the national
legal system of Ukraine, foreign countries which regulate legal protection of human right on life are analyzed.
Guarantees of the right to life and also a question of application of capital punishment are considered. Types of
armed conflicts are researched. Armed conflicts of the international and not international nature concern them.
Collisions between armed forces of the states as opposed to an international legal prohibition of war as to a method
of resolution of disputes belong to the first type. Other type of the conflict is characterized as collision in the
territory of the state of armed forces of the government with the antigovernmental organized armed groups.

Key words: human right on life, the state, the constitution, the legislation, safety, armed conflict, legal
protection, finance.

IMocTanoBka mpoodaemMu. JKutrs aroauHy, 1i 370pOB's, YECTh 1 TIHICTh, HEAOTOPKAHICTh
1 Oe3meka € HaWBWIIOK COIIaJbHOK I[IHHICTIO 1 3aKpIiIJICHHS HPIOPUTETY IpaB, CBOOOA Ta
3aKOHHHUX IHTEPECIB JIIOJMHH € OJHUM 13 OCHOBOIIOJIO)KHUX ITPUHIIMIIIB MPABOBOI JEpPXKaBH.
[TpaBa i cBOOOIM MOIMHM HEOOXITHO PO3TIIAIATH SIK OCHOBY KOHCTUTYIIOHATI3MY. Lxes mipo Te,
0 JIIOAM BiJl HapO/UKEHHs BUIbHI 1 pIBHOINpPaBHI, iM HaJIeXKHUTh P HEBIUYKYBaHUX
(mpupoaHMX) TpaB, OyJIK MOKJIAJeHI B OCHOBY HMEPIINX KOHCTUTYIIIHUX aKTiB, 10 MPUIMaINCh
B Xoiai AHriiiicekoi, AMmepukancekoi, ®paniy3pkoi peomonii XVII-XVIII cr.ct., a moTim
MOCTIZIOBHO BU3HAYCHHUU TIEpeNlik TMpaB 3aKpIilIFOBaBCS y  OUTBIIOCTI  KOHCTUTYIIIH
JNEeMOKpPaTHYHUX JepkaB. TMM caMUM TIpaBa JIOJAWHU, B TOMY YHCHI MPaBO HA XKHUTTS HAOyIH
IOpUANYHOI (OpMH 1 CTaBalM BaXXJIMBUM IHCTUTYTOM KOHCTUTYLIHHOTO MpaBa, a 3roJoM M
IHCTUTYTOM MDKHapOAHOI'O IpaBa.
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AHaJi3 T0caiIKeHHs 1aHol mpo6aeMu. Baromuii BHECOK Y HAYKOBY PO3pOOKY podiem
3axXUCTy HpaB 1 cBoOox 3poOuiu Taki ykpaiHcbki BueHl, sik baymin 1O., Konunenko O.,
Kocrunpkuit B., Mapuensk O., Mepexko O., IToropinko B., Ilycrosit XK., CeniBanoB A.,
Ckpunatok  O., PaGinmoBuu II., Tamiit B., ®enmopenxo B., [Mlamoan B., IeBuyk C.,
[Memmrydenko 0. Ta iH.

MeTo10 1aHOT CTATTI € BU3HAUCHHS MIDKHAPOJIHO-IIPAaBOBUX aCIEKTIB 3aKPIIUJICHHS MpaBa
JIFO/IMHU HA )KUTTS B yMOBaX 30pOiHOr0 KOH(IIiKTy.

Bukisaan ocHoBHoro marepiaay. CydacHUH CTaH yKpaiHCBKOIO J€p>KaBOTBOPEHHS,
0CcOOJIMBO y 3B 3Ky 3 OCTAHHIMHU MOISIMM Ha CXOAl YKpaiHu, BHUMarae IOCHJIEHOi yBaru 1
MPAKTHYHUX Jid KePIBHUIITBA JEPXKaBH, CIIPIMOBAHHUX HAa PO3B’SA3aHHS I'yMaHITAPHUX IMHTAHb,
30KpeMma InpaB 1 cBo0O] ii rpoMaisH, 110 ONMHUIKCS Y 30H1 30pOHHOr0 KOH(QUIIKTY.

Hocuth ckazatu, 1o B gonosial MoniTopuarosoi micii OOH npo cutyauito 3 npaBamu
moauHu B YkpaiHi 3 kBiTHA 2014 p. 1o kinug 2018 p. 3arunyno Big 12 800 go 13 000 vonosixk,
Bix 27 000 mo 30000 — mopasneni [1].

B cucremi paB i cBOOOI JIFOIUHM 1 TPOMAASTHUHA OJTHUM 13 HAMBAXIUBIIINX € TIPUPOTHE
IpaBoO — MPaBO Ha XUTTSA. BOoHO 3akpimieHe B MKHapOJHUX MPABOBHX JOKYMEHTaX Mpo MpaBa
JIIOJAVHU, KOHCTUTYLISIX 0aratbox Jepxkasn CBITY.

Y cr. 3 3aranpHoi Jekyapauii mnpaB JitoauHM, npuiHATOi 10 TpymHs 1948p.
BII3HAYAETHCSA, «IIO KOXXKHA JIIOJAMHA Ma€ TPaBO Ha JKHUTTS, Ha CBOOOAY 1 Ha OCOOHCTY
HEeIOTOpKaHHICTHY [2, €. 5-10].

[Tonoxkenns 3aranbHOi Aeknapanii HaOynM MONANBIIOrO PO3BUTKY B MiKHApOAHOMY
HaKTi PO IPOMAJISIHCHKI 1 MOTITHYHI ITpaBa Ta PakyIbTATUBHOMY ITPOTOKOJI JI0 IHOI'O MaKTy [2,
c. 11-30; 31-34].

€Bporelicbka KOHBEHIIIS IPO 3aXUCT MPaB 1 OCHOBHUX CBOOOJ JIOAMHMU BijA 4 mucTOnaza
1950p. Bu3Hauae, O MPaBO KOXKHOI JIFOJWHU HA JKUATTA 3aXUIIAETHCS 3aKOHOM. JKoaHa moanHa
HE MOXe OyTH YMHCHO M030aBJIeHa XKUTTS 1HAKIIE, H)K Ha BUKOHAHHS BUPOKY CY/y, BUHECEHOTO
iCJIs BU3HAHHS i1 BUHHOIO Y BYUMHEHHI 3JI0UMHY, 3a SIKHI 3aKOHOM TiependayeHo mokapanHs [3].

KpimM 3a3HaueHMX MDKHApOAHO-IPABOBHX aKTiB, BaXJIHMBE Miclleé B MIKHApOIHO-
MPaBOBOMY MAacCHBI CTaHJAPTIB MPaB JIOJWHH, B TOMY YHCII1 3aXUCTI MpaBa Ha KUTTS, HAJICKUTh
TaKOX TaKUM JIOKYMEHTaM, SIK:

- KonBeHiist mpo 3amobiraHHs 3JI04MHOBI TEHOIMAY 1 TOKapaHHs 3a Hboro 1948p.;

- MixHapoJHa KOHBEHIIiSI TPO JIKBIAAIi0 BCIX (OpPM pacoBOi AUCKPUMIHAILIT
1966p.;

- KonBeH1115 Ipo NpUNUHEHHS 3JI04MHY anapTeiay 1 mokapaHHs 3a Hporo 1973p.;

- KonBeHiis mpo npasa autuan 1989p.;

- KonBeHI1is mpoTu KaTyBaHb Ta IHIIMUX >KOPCTOKHX, HENIOJACHKMX a00 TakuX, II0
NPUHIDKYIOTh TiHICTB JFOAMHU BUIIB TOBOKECHHS 1 mokapanHs 1984p. ta iH.

BusnHaHHs MDKHapoJHMX CTaHAApPTIB MpaB JIIOJUHUM B HAYKOBIM  JiTepaTypl
pO3rJIsiIaeThCs  SK ICTOpPUYHE HaAOAHHS CYCHIJIBHOI'O PO3BUTKY, @ TaKOX SIK IPOILEC
HAKOMMYEHHS MO3UTUBHOIO JJOCB1lY B rayly3i IIpaB JIIOJUHHU, 1110 NOTPedye rIMO0KOro BUBYEHHS,
YCBIIOMJICHHSI, MpPOMAaryBaHHsA 1, HapemITi, MPAaKTUYHOIO BHUKOPHUCTAHHS Yy 3aKOHOTBOPYIi
JISUTBHOCTI BCiX AepxkaB cBiTy [4, €.19-20].

Omxe, Ha MDKHApOJIHOMY PiBHI IIPABO HA JKUTTS OyJI0 BU3HAHE OJHHMM 13 HAMTOJIOBHIIINX
IIpaB JIOJAMHU 1 3aKPIMJIEHO, 1110 OXOPOHA I[bOr0 MpaBa € OCHOBHUM 3aBJAaHHSIM, 10 BUKOHAHHS
SIKOI'0 TOBUHHI IParHyTH BC1 HAPOJH 1 AEPHKaBU.

BiamoBimHo A0 mux MiKHapomHo-mipaBoBUX akTiB Koncturymis VYkpainm B c1.27
3aKpiluIa MOJ0KEHHs, [0 «KOYKHA JIOJMHA Ma€ HEBiJl'’eMHE NPaBO Ha XUTTA. HiXTo He MoKe
OyTu cBaBiIbHO M030aByieHUH XUTTsA. OOOB’SI30K Jep)KaBU — 3aXHUIIATH KUTTS JoaAuHU. KoxkeH
Ma€ TMpaBO 3aXWIATH CBOE MKUTTA 1 370POB’S, KUTTA 1 3J0pOB’S IHIIMX JFOACH Bia
MIPOTUIIPABHUX MOCATAHbY [5].

[TpaBo Ha XMUTTS mepeayciM nepeadavyae MPOBEAECHHS JEPKABOI MUPOIIOOHOI MOMITUKH,
sKa BUKIIOUYae BiHM Ta KOHGmiKkTH. Y Jlekmapamii mpo mpaBo HapoaiB Ha Mup, sika Oyia
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cxBasieHa ['enepanbHoro Acambiieero OOH 12 mucromama 1984p. (Pezomoris 39/11) Mictarbes
MIOJIO’KEHHS, 110 «...I'eHacam0ies... MmepeKkoHaHa y TOMY, IO JKUTTA Oe3 BIHHU CIIyryBaTHMe
OCHOBOIO. .. [TOBHOT'0 3/[IHCHEHHS MpaB 1 CBOOOI. .., 110 B SACPHY €N0XY BCTAHOBJIEHHS MIITHOTO
MUpy Ha 3emil € [IIOHallepuIo yMOBOIO 30epeKeHHs IUBLII3alli, JoJcTBa 1 #oro
icHyBaHHs...» [6]. CydacHi AepXaBU 3aKpillIIOIOTh MPaBO HA MHP Y CBOIX KOHCTI/ITyI_Ii}IX
3okpema, OcnoBuuii 3akon ®PH y nmpeamOymi ta B 4.2 cT.1 «BU3HAa€ HEMOPYIIHI i HEBix'€eMHI
mpaBa JIOAVMHU SK OCHOBY KOXXHOTO IIFOJICBKOTO CITIBTOBAPHCTBA, MUPY 1 CIIPaBENIMBOCTI B
yCcbOMY CBIiTI»; B 4.1 cT.26 3a60poHsi€ i, «...31aTHI HOPYIIUTH MUPHE CIUIbHE JKUTTS HAPOAIB».
[TinroroBky arpecuBHoi BiitHu OcHoBHMI 3akoH ®PH nporononye aHTHKOHCTUTYLIHHOIO JTI€I0
[7]. Cr. 11 Kouctutymii Itamii takox 3akpimioe «ITamis Bigkumae BiiHY SIK MOCSTaHHS Ha
cBOOOY IHIIMX HAPOMIB 1 SIK 3aci0 BUPIIIEHHS MDKHAPOAHUX KOHMIIKTIB[8]. V MupHHX ymMOBax
rapaHTii bOTO IpaBa He 3BOAATHCS 10 3a00pOHU BOMBCTBA — 1€ 3aKpiIUIIOeThcd KpuMiHampHUM
KOJIEKCOM KOXXHOI Kpainu. JlepxaBa 3000B’s3aHa opranizyBath e(eKkTuBHy OOpoTHOY i3
3TOYMHHICTIO, OCOOJIMBO 3 TEPOPUCTUYHUMU aKTaMH.

lapanTisiMu mpaBa Ha KUTTS € CUCTEMH OXOPOHH 370POB'A 1, 30KpeMa, MoIepeKeHHs
JUTSY0i CMEPTHOCTI, OXOPOHW BiJi HEMACHUX BHUIIAJIKIB HAa BHUPOOHHIITBI, TPOQPIITAKTUKH
JIOPO’KHBbO-TPAHCIIOPTHUX MPUTO]T, TOXKEKHOI OE3MEKH Ta 1H.

OcobnuBe 3Ha4YeHHs Ma€ MUTaHHS @pPO CMEpPTHY Kapy. BiamoBigHo np0 cT.6
MiKHapOJHOrO MakTy MpPO IPOMAASHCHbKI 1 HOJITHUYHI NpaBa B KpaiHax, L0 HE CKacyBaJld
CMEpPTHOI KapH, CMEPTHI BUPOKU MOXXYTh BHHOCHUTHCS TUIbKH 32 HAWTSDKYI 3I0YMHH, 3T1IHO 13
3aKOHOM, SIKUH [i€ MiJ 4ac BYMHEHHs 3704ynHy. CMEpTHI BUPOKU HE BUHOCSTHCS 3a 3JI0YMHH,
BUMHEHI 0CO0aMH, MOJIOAIIMMH 18-TH pOKiB, 1 HE BUKOHYIOTHCS 110/I0 BariTHUX JKIHOK.

Bix cmepTHOI Kapu BiIMOBWIIMCH a00 HE 3aCTOCOBYIOTH i1 (pakTruno moHan 80 mepkas
city. JJo Hux nHanmexats 13 mratiB CLHA, neski xpainu JlatmHcekoi Amepuku (Benecyena,
Kocra-Pika, bpasunist, Mekcuka, Komymb6ist), 40 nepkaB-uneniB Pagu €Bporu. 3rigHo 3i cr.1
IIOCTOT'0 MPOTOKOIY €Bponelicbkoi KOHBEHIIIT 3 mpaB JroauHu: «CMepTHa Kapa CKacOBYETHCA.
XKonna monuHa He Moxe OyTH 3acy/PKeHa J10 TAKOTro IMOKapaHHS abo cTpaueHay. «/lepxasa
MOJKE MependaynT y CBOEMY 3aKOHOAABCTBI CMEPTHY Kapy 3a JisiHHS, BUNHEHHI ITiJ Yac BIHH
abo y mepioJ HEeMHHYYOI 3arpo3u BiHH...» (CT.2). Y TOH ke 4Yac cT.2 3rajaHoi KOHBEHIIil
nepeadayae, 1m0 1Mo30aBiIEHHS JKUTTS HE PO3IJIIIAETHCSA SK MOPYLIEHHS CTATTi, KOJIU BOHO €
HACNIKOM HEMHHYYOCTI 3aCTOCYBaHHS CWJIM: a) Ui 3aXUCTy OyAb-sKOi JIOJWHU BiJ
HE3aKOHHOTO0 HACHUJIbCTBA; 0) [UIsl 3A1MCHEHHS 3aKOHHOrO apemry al0o 3amoOiraHHs BTeul
JIOAVHM, IO 3aKOHHO IepedyBae IIiJ BapTOK; B) y JiSX, 3aKOHHO BUYMHEHUX 3 METOIO
npuaynieHHs OyHTy abo 3akosory[3].

[Ticns Betyny Ykpainu go Pagu €Bponu B Hamiiil nepaBi OyB HaKJIaJIeHU MOpaTopii
Ha 3aCTOCYBAaHHSI CMEPTHOI KapH, 3roJoM BoHa Oyna ckacoBaHa. HoBuit KpuminanabHuii Kogekc
VYkpainu, sikuii BctynuB y giro 1 ceprias 2001 p. He mepenbavae Takoro BUAY IMOKAapaHHS, SK
CMepTHa Kapa.

Kpim Toro, OcHoBHuii 3akoH YKpaiHM TakoX BH3HAYUB, IO «IIOJAWHA, i KUTTS 1
3I0pOB’sl, YECTh 1 T1IHICTh, HEJOTOPKAHHICTH 1 O€3MeKka BU3HAIOTHCA B YKpaiHi HAWBHUIIOK
COIIIJILHOIO LIHHICTIO» (CT. 3).

3akpiluIeHHs 1IUX MpaB K OAHUX 13 0a30BHX IIHHOCTEH JAEMOKPATHYHOI'O CYCHUIHCTBA
HaOyJi0 BiOOpakeHHS 1 B 3aKOHaX YKpaiHu. J[0 TakuX 3aKOHOJIABYMX aKTiB CJijJl BIIHECTH
3akoHn Ykpainu: «I[Ipo mpaBoBuii pexum BoenHoro crany» (2015 p.) [9], «[Ipo npaBoBwuii
pexuM HaazBuuaitHoro crany» (2000 p., y pen. Big 28.12.2015 p.) [10], «IIpo HamioHansHy
oesneky Ykpainm» (2018 p.) [11], «IIpo 3abe3neuenns npas i cBOOOA TPOMAISIH Ta MPABOBUI
PESKUM Ha THMYACOBO OKYINOBaHii Teputopii Yipainm» (2014 p.) [12], «IIpo 3a0e3nedeHHs npas
1 cBoOOJ BHYTpPIIIHBO mepemimeHux ocio» (2014 p.) [13], «IIpo ocobamBOCTi Iep>kaBHOI
MONIITUKK MIOA0 3a0e3MeueHHs Aep)KaBHOT'O CYBEpeHITeTy YKpaiHH Ha TUMYacoOBO OKYITOBaHUX
tepurtopisix B JloHenpkii i Jlyrancekiit oonactsx» (2018 p.) [14].

3okpema, y 3akoHi Ykpainu «IIpo mpaBoBUIl peXHM BOEHHOTO CTaHY» BOEHHUH CTaH
BHU3HAYAETHCS SIK OCOONMBHI MpPaBOBUN PEXUM, IO BBOAUTHCS B YKpaiHi abo B okpemuX ii
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MICIIEBOCTSIX Y pa3i 30poiHOI arpecii umM 3arpo3u Hamajay, HeOe3NeKH JIep)KaBHIN He3aleKHOCTI
Vkpainu, ii TepuTopiajbHIM LUJIICHOCTI Ta Iependadyae HaJaHHS BIANOBIIHUM OpraHam
Jep>KaBHOI BIIaJM, BIACHKOBOMY KOMaHIYBAaHHIO, BIMCHKOBHM aJMIHICTpalisiM Ta OpraHam
MICIIEBOT'O CAMOBPSIYBaHHS TOBHOBAXCHb, HEOOXIIHHX JJIs1 BiJIBEPHEHHs 3arpo3u, Bijaciui
30poliHOi arpecii Ta 3a0e3leueHHs HaIllOHAJIbHOI OE3MEeKH, YCYHEHHS 3arpo3u HeOe3NeKu
JepKaBHIM He3aJeKHOCTI YKpaiHu, ii TepuTOpiajbHOI IIUIICHOCTI, a TaKOXX THUMYacoBe,
3YMOBJIEHE 3arp0o3010, OOMEXEeHHSI KOHCTHTYI[IHHUX TpaB i cBOOOJ JIOJAMHM 1 TPOMAJSHIHA Ta
MIpaB 1 3aKOHHUX 1HTEPECIB IOPUAMYHUX OCi0 13 3a3HAYEHHSM CTPOKY /il IUX 0OMeKeHb [9].

Crnin BiI3HAUWTH, IO B MDKHApOAHHUX JOKyMEHTaX IpO IMpaBa JIOAMHHU, a TaKOXK Y
HaIllOHAJHPHOMY 3aKOHOJABCTBI OUIBIIOCTI KpaiH CBITY MpaBO Ha JKUTTS Ta OE3MOCEPEaHBO
NOB’si3aHi 3 HUM IpaBa — Ha (i3WYHY HEJOTOPKAHHICTH, 3a00pOHA KaTyBaHb, HACHJIBCTBA M
pabcTBa, moBara JO JIIOJCBKOI TIIHOCTI, TapaHTil CHpaBeIJIMBOrO IpPaBOCYAJAsl TOLIO —
HAJUIAIOTHCSI OCOOJIMBUM CTAaTyCOM 1 HE MIAJIATAIOTh MPU3YNHUHEHHIO B YMOBaX HaJ3BUYaNHHOIO
cTany 4m 30poitHoro KoHMikTy (m. 2 cT. 4 MDKHapOJAHOrO MaKTy MpO TPOMAISHCHKI Ta
noJjiTHYHiI npasa) [2, ¢.11-30].

BiitHu sBISIOTE CO000 HANOUIBIINY 3arpo3y JKUTTIO JIFOJWHU, ICHYBAaHHIO I[IJIMX HAPOIIB.
Ta micng 3akiHueHHs HalkpoBonposuTHIIOI [Ipyroi cBiToBoi BiliHM Ta npuiiHATTS CTaTyTy
OOH, sxuil mocraBuB BiliHY 103a 3aKOHOM, BIMHM OJHAK IPOJOBXKYIOTHCS. TOMY PO3IIMPEHHS
chepu niii TyMaHITApHUX MPUHIUIIB HA 3aXHUCT JIOJACHKOTO JKUTTA CTAa€ 3aKOHOMIPHOIO
peaKIli€ro Ha 3pOCTalouy ecKalallil0o HaACHIbCTBA, EKCTPEMI3My Ta T'€HOIHAY, Kl € HaCIiIKOM
€KOHOMIYHHMX Ta MOJITHYHHUX KPH3, MOPOUKYIOTHCSA PENITIMHUMHU Ta CTHIYHUMH KOH(IIKTaMH,
cermapaTU3MOM, COI[iaIbHOIO  HECHPaBeJIMBICTIO, BIAPOMKEHHSM HAI[IOHATICTUYHUX Ta
pPacUCTChKHX 171€0J0rii 1 pyxiB. Hebe3neuHnM BUKIMKOM caMOMY 1CHYBAaHHIO JIFOJICTBA € TaAKOX
sIEpHa 3arpo3a Ta CUJIOBA MOJITUKA, 10 Ha Hill 6a3yeTbCsl.

OTtxe, mpobiemMa 30epexeHHs Ta 3aXUCTY JIFOJICbKOI0 XKUTTS Ta *KEPTB BIHHU, HACKIJIBKU
116 MOXKJIMBO B €KCTPEMAaJIbHUX yMOBaX 30pOHMHUX KOH(IIIKTIB, 3aJIMINAETHCS aKTYaJbHOIO 1 B
Hamn fHi. JIFoAcTBO, sIKe He B 3MO031 BiIBEpHYTH BiifHHM, 3MyIlIeHE WTH INUISIXOM TyMaHi3alii
3aKOHIB Ta 3BUYAIB.

Posrnsnatoun nUTaHHS PO B3a€EMO3B’ 30K MIKHAPOIHOI0 T'YMaHITapHOr O MpaBa Ta Mpas
JIIOJIMHM, @ TAaKOX 1 COL[IaJIbHOI'O MUTaHHS MPO CTaTycC MpaBa Ha KUTTs, MixkHapoauuii cynx OOH
y cBoeMy KoHCynbTaTHBHOMY BHCHOBKY Bix 8 mumHs 1996p. Big3HAUMB, IO TMOJOXEHHS
MiXHapOIHOr O MaKTy PO IPOMAISHCHKI Ti MOJITHYHI MpaBa, 30KpemMa cTaTTs 6, 1110 3a00poHsie
«JIOBIITbHE» TT030aBJIEHHS JKUTTS, I1IOTH 1 M Yac BIHHU. Y 3B 3Ky 3 UM CIIiJI TOCUJIATUCA 1 Ha
cT. 2 €Bponelcbkoi KOHBEHLII MPO 3aXMCT IMpaB JIIOJUHU Ta OCHOBHMX CBOOOJ, Ha CT. 4
AMepuKaHChKOT KOHBEHIII1 MpaB JiioauHu 1969p. Ta Ha cT. 4 AdpUKaHCHKOI XapTii MpaB JIIOIUHH
1 HaponiB 1981p. Yci BOHM BUKIIFOYAIOTh MOKJIMBICTh IPU3YIMUHEHHS ITPaBa HA KUTTS, QI3UIHY
HEIOTOPKAHHICTh Ta 1HIIMX MpaB JIOJWHU 1 THM CaMUM BHU3HAIOTH iX JII0 Ha 3aXUCT B Iepiof
30poitHuX KOHQIKTIB. Po3pi3HsI0TH 30pOiHI KOH(IJIIKTH MDKHAapOJHOIO 1 HE MIXKHApPOJHOTO
xapakTtepy. [lo nepiioro Buay HaleXUTh 3ITKHEHHS MK 30pOMHUMM CHJIaMU JI€p)KaB yCylepey
MDKHapOJIHO-TIpaBOBiil 3a00pOH1 BIMHHU SIK 3ac00y BUpILIEHHS cnopiB. Jpyruil Bux KoHQIIKTY
XapaKTepU3yeThCs SIK 3ITKHEHHS Ha TEPUTOPIi Aep:kaBH 30POMHUX CHUII YPSAY 3 aHTUYPSAIOBUMHU
opraHizoBaHuMH 30poiiHuMU 3aroHamu [15, ¢.555-556].

JI0o OCHOBHHUX JDKEpea MiKHApOIHO-TIPABOBOTO PETyJIIOBaHHS 30pOMHHMX KOHQIIKTIB
HaJexuTh Tak 3BaHe "mpaBo JKenesu" (DKeneBchki koHBeHIIT 1949 poky: mpo mosminmeHHs 101
[OpaHEHUX 1 XBOPUX B JIIOYUX apMisX; PO MOJIIMILIEHHS J0Jl HOpaHeHUX, XBOPHUX 1 0ci0, fKi
NOTEepHuIM aBapito Kopalis, 31 cKkiIaay 30poHHUX CuUI Ha MOpi; NpO IOBOJKEHHS 3
BIMICHPKOBOMOJIOHEHUMH; TPO 3aXWCT IHMBUILHOTO HACeJICHHS Miag 4ac BiiHW; JlomaTKoBi
npotokonu 10 HUX 1977 poky) i "mpaBo 'aaru" (I'aa3pki xonBeHmii 1899 1 1907 pokiB mpo
3aKOHU 1 3BMYAl CYXONYTHOI BiliHH, MPO BIIKPUTTS BOEHHHUX i, Mpo TpaBa i 0OOB'SI3KK
HelTpalbHUX JiepkaB 1 0ci0 y pa3i CyXomyTHOi 1 MOpchbkoi BiliHHM, ['aa3bka KOHBEHISI PO
3aXUCT KYJbTYPHHUX IIIHHOCTEH y BUIAKy 30poitHoro koHpmikTy 1954 p.).

74



OcHoBHi ix inei po3BuBaroThcs B pamkax OOH Ta iHmmx opraxizamiii. Tak, 1980 poky
npuiiaro KonBeHlito npo 3a6opoHy abo OOMEXEeHHS 3aCTOCYBaHHS KOHKPETHHMX BUJIIB
3BH4aifHoi 30poi, KoHBeHLil0 mpo 3a00poHY po3po0JIeHHS, BUPOOHHUIITBA, HAKONUYEHHS 1
3aCTOCYBaHHS XIMI4HOI 30poi 1 npo ii 3HumeHHs 1993 poky Toio.

BogHouac BakJIMBO BIJ3HAYWUTH, W10 CTOCOBHO CHTYyalii 30poiHOro KOHQJIIKTY
HeOOXiJTHO TOYHO BU3HAYATH Cy0’€KTIB MpaBa Ha KUTTS, OCKIJILKM YOUBCTBO OCi0, 110 HAJICKATh
0 30pOMHHMX CHJI TPOTHBHUKA BBAXKAETHCS 3aKOHHUM. Buxonmsuum 3 11i€i 0coOJIMBOCTI y
lNaarcekux Ta ’KeHEeBChbKMX I'yMaHITAPHUX KOHBEHIISIX YTOYHIOETHCS KOJIO 0C10, Ha JKUTTS SIKUX
nocsiraTi 3a00poHseThCsA. Jlo HUX HaJeKaTh: MOpaHEHi, XBOpI, BIICHKOBOIOJIOHEHI, ITUBUIbHI
0coOu. 3a00pOHSAETHCS TAKOXK YOMBATH MPOTHUBHUKA, IKUW CKJIaB 30poto, 371aB 30poro abo He Mae
MOJKJIMBOCTI 3axXHILATHCS. 3a00pOHAIOTHCA Ali, 10 MAaIOTh HAa METI BUKJIMKAaTH TOJIOA Cepeln
[IUBLUIBHOTO HACENICHHS, PyHHYBaHHs 00’ €KTIB HEOOXITHUX JUUI1 BHXKUBAHHS IPOMaJIsH ToIo. be3
3a3HaYCHUX YTOYHEHb MPOTOJIOIICHHS IpaBa Ha JKUTTS Ta HOro peaJbHUM 3axuct Oymm O
HemocTtatHiMH. Sk crpaBeanmBo Bim3Havae O.JlykamoBa, « B3sTI 32 OCHOBY MDKHApPOJIHOTO
TYMaHITapHOTO MpaBa MPUHLHUIIM 1 HOPMH, IO MOKIMKAHI 3aXUIIATH MPaBO Ha XHUTTS, CTAIOTh
OCTaHHBOIO TMEPEIIKOAOI0 Ha MUISIXy BapBapcTBa Ta XKaxiB, J0 SKUX MPU3BOIUTH BiifHA.
JloTpuMaHHS OUX HOPM HE JIMIIE 3aXMIIA€ JIOJChKE iICHYBaHHS M CEpeIOBHILE NMPOKUBAHHS B
IM’sl 30€peXeHHSI KUTTS, a W CHpHUs€ MIATPUMAHHIO MOPAJIBHO-TICUXOJIOTTYHOIO KJIMaTy B
CYCIIIJIbCTBI Ta PSKUMY T'YMAHHOCTI 1 criiBayTTs» [16, €.548-549].

BucnoBku. IlporpecuBHa TpOMAaJCHKICTh CBITYy HE 3aXIU CIOPOMOXKHA €(EKTHBHO
BILUTUBATH Ha MPOIECH MMOCUJICHHS MPOSABIB TEPOPU3MY, MDKHAIIOHATBHUX Ta MIKKOH(DECIHHIX
KOH(JIIKTIB, SIKI peajbHO 3arPOXKYIOTh HAMTOJIOBHIIIIOMY TPaBY JIOJUHH — IIPaBY HA KUTTS.

I'moOGanbHMl XapakTep NPUYMH 1 HACTIAKIB 3a3HAYEHUX SIBUI, MOTpedye HE JuIIe
nepeOy0BH AiSILHOCTI OpraHiB JIep)KaBHOI BIIAJH B OKPEMHX KpaiHax, aje i OyTu 00’ €KToM
MOCTIHHOTO KOHTPOJIO Ta PEryjloBaHHS B MDKHapoaHoMmy mpaBi. HeoOXigHuM € Takox
MOCUJICHHS BIUIMBY 1 pOJi MIKHapoJHUX opranizaiiii, 3okpema OOH, Pagu €Bpornu, ObCE
TOIIIO, SIK IHCTUTYTIB 3a0€3MeUeHHS IpaB 1 CBOOO/I JIFOJIMHH 1 BCHOTO JIFO/ICTBA.

Opranam JnepxaBHOi BIQJM 1 MICIIEBOIO CAMOBPSAYBAHHS HEOOXIIHO pO3pOOIATH 1
3aTBEP/KYBATH 3araJibHOJEP KaBHI MPOrpaMy MIO0 JOTPUMAHHS 1 3aXUCTy MpaB JIIOJUHU 1
000B’SI3KOBO TepeadadaT B OIOJHKETHOMY 3aKOHOJABCTBI 3aXO0[H, SIKI CIIPSIMOBaHI Ha 3aXUCT
MpaB JIOAMHU B YMOBaxX HaJ3BUYAWHUX CHUTYyallill, 30kpeMa B yMOBax 30pOHHOro KOH(IIKTY.
s nepkaB-uieHiB Paau €BponM yHIKaJIbHUM 32 CBOEK BAXKIMBICTIO JXKEPEIOM MOXKJIMBOT
(biHaHCOBOI MIATPUMKHU B PO3B’sI3aHHI MPOOJIEM 3aXHUCTy TpaB € CriBnpans i3 baHkoM po3BUTKY
Pagu €Bpomnu, sxuii crienianbHo cTBOpeHU y 1956 pori, o6 miATpUMyBaTH BUPILIEHHS TaKUX
pooIeM.
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IMPABOBHUM CTATYC CYB’€KTIB IPUBATHOIIPABOBUX BITHOCHUH
YCKIAJHEHUX IHOBEMHUM EJIEMEHTOM
HoBuubkuii A.M. doxmop ropuduunux nayx, npogecop Yuisepcumemy J[@C Vrpainu

Novitsky A.M. LEGAL STATUS OF SUBJECTS OF PRIVATE LAW
RELATIONS COMPLICATED BY A FOREIGN ELEMENT

Anomauis. I[Ipoananizoeano ocobiusocmi npasoeozo cmamycy cyo’€kmie npueamHonpago8UX GiOHOCUH.
Oxapakxmepu3o6ano OOKMPUHATLHI NIOX00U U000 BUIHAYEHHS «THO3EMHULL eleMeHm» ma KOHKPemu308aHo uozo
Cy0 €KMHY CKAA008Y.

Knrouosi cnosa. Inosemuuil enemenm, 2pomaosnuH, anampuo, Oinampuo, OidxceHeyvb, NoAINaAmMpuo,
emizpanm.

Abstract. The peculiarities of the legal status of subjects of private legal relations are analyzed. The
doctrinal approaches to the definition of "foreign element" are described and its subjective component is specified.

Keywords. Foreign element, citizen, stateless, bipatrid, refugee, polipathist, emigrant.

MeTtor0 cTaTTi € JIOCHIIKEHHS IPAaBOBOTO CTAaTycy CYO’ €KTIB NPUBAaTHOIIPABOBUX
B1JIHOCHH yCKJIaJHEHUX 1HO3EMHHUM €JIEMEHTOM.

IlocranoBka mnpobaemu. CydacHa ICTOpisl CTAHOBJICHHSI JEpP)KaBHOCTI YKpaiHu
npezacTaBieHa 0ararbMa BUIAJKaMHU NMPOOJIEMH BCTAHOBIJIEHHS OKPEMHUX IPABOBUX KOHCTPYKIIH
L1010 JE€P>KaBHOCTI, CIIBBIAHOLIEHHSI IPOMAJASIHCTBA Ta TEPUTOPIaJIbHOCTI, NpaB IPOMAJsSH Ha
BUTbHE BOJICBHUSBJICHHS Ta 1HINI ACHEKTH, SIKI XapaKTepHU3yIOTh OCOOJIMBOCTI CY4acCHOIO CBITY.
[IpoGnema moB’si3aHa 13 BCTAHOBJIEHHS MPABOBOTO CTaTyCy CYO’€KTIB CYCHIIbHUX BiJHOCHUH
YCKJIaJIHEHUX 1HO3EMHHUM €JIeMEHTOM, BU3HA4Ya€ OCOOJMBOCTI 3aCTOCYBaHHS INpaB, sIKI MOXKYTb
MPOSIBUTHUCH SIK 13 MO3UTHUBHOI TaK 1 3 HEraTUBHOI CTOPOHU. AJke HAOyTTS 0cOOOI0 IIPaBOBOIO
cratycy OinmaTpuja MOXe CTaTH NPUYMHOK HEraTHMBHOI'O HACHIJIKY HE TIJIbKU Uil KOHKPETHHX
Cy0’€KTIB IPaBOBIIHOCHH, a 1 Jis AepkaBu Buutomy. [Ipukianom takoi cuTyallis craja aHeKcis
Kpumy Ta BianoBigHi MpaBOBi HACTIIKK Cy4aCHUX BiBJIHOCHH.

BcraHoBiIeHHS TPaBOBOI'O CTATyCy OKPEMHUX Cy0’€KTIB MPUBATHONPABOBUX BITHOCHH Ja€
MOJKJIMBICTh BU3HAYUTH BIJIMOBIIHICTh OKPEMHUX HOPUCAUKIIHHUX OCOOJMBOCTEH PEryIFOBaHHS
BIIHOCUH Ta BCTAHOBJICHHS I€BHOIO Habopy mpaB Ta OOOB’SA3KIB KOHKPETHOI JIIOJMHH, HOro
BILIMB Ha MPUIHATTA pilIeHb Ta MOXKJIMBICTh BIUIMBATH HA Pi3H1 CUTYyaIlii.

AHani3 ocTraHHix AociaiakeHb i myOaikauniii. BiqnosinHo no n. 2 4. 1 cr. 1 3akony
Vkpainn «IIpo MibKHapoaHe NpHUBATHE TMPaBO» IHO3EMHHHA €IEMEHT — I[I€ O3HakKa, sKa
XapaKTepHu3ye MPUBATHONPABOBI BiIHOCHHHU, 110 PETYIIOIOTHCS IIMM 3aKOHOM, Ta BHUSBISETHCS B
OJHiH 200 KiJBKOX 3 TaKuX (Gopm:

— Xo4a O OJIMH yYaCHUK IIPABOBIIHOCHH € TPOMAJSHUHOM YKpaiHH, SKUH MPOKUBAE 3a
MexaMHu YKpaiHu, iHo3eMIleM, 0co00t0 0e3 rpoMaIsTHCTBA 00 1HO3EMHOIO IOPHINYHOI0 0CO00I0;

— 00’€KT MpaBOBIIHOCHH NepedyBae Ha TEPUTOPIi IHO3EMHOI JIepKaBH;
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— IOpUIUYHHH (aKT, KUl CTBOPIOE, 3MIHIOE a00 MPUITUHSE IPABOBIAHOCHH M, MAaB UM Ma€
MICII€ Ha TepUTOPii 1IHO3EMHOI AepkaBH [1].

[linTpumyroun no3uiito HopM 3akoHy M.M. boryciaBcbkuil Bif3Hauae, 10 IpaBOBa
KaTeropiss «iIHO3eMHUH €JEeMEHT» € JOCHUTh CKJIAIHHM IOHSTTSM MDKXHAPOTHOTO IPHBATHOTO
npaBa. BiTHOCHHU 3 1HO3EMHHM €JIEMEHTOM OKpEeMi NpPEICTaBHUKH JOKTPHUHU MIKHAPOIHOIO
MPUBATHOTO TIPaBa MOUISAIOTh Ha KiJIbKa I'PYIl: BIIHOCHHHU, Cy0’ €KTOM SKMX BHUCTYIIa€ 0co0a, siKa
3a CBOIM XapaKTepOM € iHO3eMIIEeM; BIIHOCHHH, B SIKMX XO04Ya BCl YUaCHUKH HAJIEXKaTh 10 OIHI€l
JepkaBH, ajie 00’eKT (MailiHO), Y 3B’A3Ky 3 SIKUM BHMHMKAlOTh 1Ii BIHOCHHH, IepedyBae 3a
KOP/ZIOHOM; BIJHOCHHH, BUHMKHEHHS, 3MiHa a00 NMPUNUHEHHS SIKUX IOB’s3aHI 3 HOPUIANYHUM
(hakTOM, 10 Ma€ MicIie 3a KOPIOHOM [2].

OxkpeMi HayKOBIll, KpDUTHYHO OLIHIOIOYHU JNE(IHIIII0 3a3HAYEHOr O MOHATTS 3a3HAYAIOTh,
10 TEpPMIH «IHO3EMHHMH €JIEeMEHT» 1 He HallKpaluii, aje Horo 3aBXId pPO3YMUIM HE SK
CTPYKTYPHY OJMHHIIIO MTPABOBIJHOIICHHS, a K O3HAKYy, sKa HaJa€ MDKHAPOJHOrO 3a0apBiIeHHS
eNIEMEHTaM YU FOPUANYHOMY (aKTy MpaBOBITHOUICHHs. [HaKIIe KaXy4dd, iIHO3EMHHI EIEMEHT Y
MDKHApOJHOMY MpPHUBAaTHOMY IMpaBl JMIIE BKa3ye Ha «MDKHApOAHICTH» MPaBOBIAHOCHH, iX
3B’SI30K 13 OlNbIe HiK OJHUM TpaBonopsakoM. Came Take po3yMiHHS 1HO3EMHOTO €JIEMEHTY
3aikCOBaHO B 3aKOH1 YKpainu [3].

[H111 HAYKOBIII 3a3HAYAIOTh, 110 MOHITTS «IHO3EMHUHN €JIEMEHT» Ma€ TPUEAUHY MPUPOY:
«l) cy0’ext, KM Ma€ 1HO3EMHY HAJEKHICTh (IPOMajASHCTBO, MICLE MPOKHUBAHHS — IOAO
Gi3MYHMX 0Ci0; «HAIlOHANBHICTB» — MO0 HPUAMYHHUX 0Ci0); 2) 00’eKT, SKuil nepeOyBae Ha
TEPUTOPIi IHO3EMHOI JeP)KaBH; 3) IOPUIUIHUHN (aKT, 110 MaB YU Ma€ MicCIe 3a KOpJOHOMY [4].

Bukian ocHoBHOro marepiany. Buxonsuu i3 JOKTpUHATBHUX OCHOB CYTHOCTI MOHSTTS
«IHO3eMHUH €JIeMEHT» BHOKPEMHMO OJIHYy HOro CKJIAJOBY — CyO’€KT MiKHapOJHO-TIPAaBOBHX
BiJTHOCHH, Ta IPOBEIEMO HOTO JOCITIKCHHSI.

CknamHa CTPYKTypa 3a3HAu€HOr0 TMOHSATTS XapaKTEepU3YETbCs TIEpml 3a  BCe
PI3HOILJIAHOBUM PO3YMIHHSIM Ta IMPOKHUM CHEKTPOM BIJIHOCHH, SIKI PETYJIIOIOTHCS B BU3HAYCHIM
cdepi. CkIaHICTh OIHO3HAYHOTO TIYMadeHHs Ta BUZHAYEHOT'O MiJXOAY 1O IPaBO3aCTOCYBAHHS
MOHATTS «IHO3EMHHI €JeMEeHT» Ta BiAMOBIIHOTO HOro CTPYKTYPHOTO €JIEMEHTY — CYO €KTH
MDKHapOJHUX TPUBATHOMPABOBUX BiTHOCHH, XapaKTEPU3YEThCS OaraThMa NMPHYMHAMH, CEpe
SKMX MOXKHA BHU3HAUUTHU PI3HI MiAXOIU 11010 (OpPMYBaHHS JOKTPHUHAJIBHUX OCOOJIMBOCTEH
pEryJIFOBaHHS MPABOBIIHOCHH, SIKI YCKJIQJIHIOIOTHCS HAsSBHICTIO MOXKJIMBOT'O KOH(JIIKTY Pi3HHUX
IOPUCAMKINNA,  mpobiemMamMu  BHOOpPY — IOPUCAMKLIHHOTO  PETyNIOBaHHA  KOHKPETHHX
IIPaBOBITHOCHH, MpOOJeMaMM HacTaHHS IPABOBUX HACHIAKIB Ta 3B’S3KY 13 IOPUCIUKLIAMU
KOHKPETHHUX IMpaBOBHX cucTeM 1 Oarato iHmmX. [IpoGremu moB’s3aHi 13 BCTAHOBJIEHHSAM
Cy0’€KTHOCTI B MDKHapOJHHUX MPUBATHOIPABOBUX BIJIHOCHHAX TaKOXX MAalOTh CBOKO crieludiky,
NOB’A3aHy 13 pI3HUM TIyMauyeHHSIM IpaBa B KOHKPETHHX IOPUCIUKIIAX Ta 3aKOHOIABYOTO
BU3HAUEHHS MPABOBOTO CTATyCy KOXHOTO KOHKPETHOrO cy0’€KTa B IIUX BiJHOCHHAX. AJKe, B
3aJeKHOCTI B1J HaOyTOi NpaBo- Ta [JI€3JAaTHOCTI KOHKPETHI CyO €KTH MOXYTb HaOyBaTu
CreLiaJbHUX IpaB Ta 00OB’S3KIB, K1 BU3HA4YalOTh HOro MpaBoBHUil craTyc. B 3amexHocTi Bij
3a3HaYCHOT0 MPAaBOBOIO CTATyCy CYyO €KTH MIKHApOJHOTO NPHUBATHOTO IIpaBa MalOTh CBOL
cnenudivyHi BU3HAYCHI 3aKOHOM 200 JTOKTPUHOO TOHSITIIHI BUSHAYCHHS.

Cy0’ekTH  MDKHapOJHUX MPHUBATHONPABOBUX BIAHOCHH MOXHA CTPYKTYpyBaTH 3a
KUTbKICHO Ta 3aKOHO/IaBY0 BU3HAYEHO SIKICHUM ITOKa3HUKOM, 30KpeMa:

- JepikaBa, K YIYaCHUK MIKHAPOIHUX PHUBATHOIIPABOBHX BiTHOCHH;

- MDKJIEp)KaBH1 IOPUIUYHI 0COOM (3aCHOBHUKAaMU SKHX € JepXkKaBH), SIK YYaCHUKH
MDKHApOJIHUX IIPUBATHOIIPABOBUX BITHOCHH;

- IOpUANYHI 0CcOOM MyONIYHOrO TpaBa, CTBOPEHI Ha IMIiJACTaBi BHYTPIIIHBOTO
3aKOHOJIABCTBA, SIK YIaCHUKH MDKHAPOIHHX TPUBATHOIIPABOBUX BiIHOCHH;

- IOpUANYHI 0COOM MPUBATHOIO IMpaBa, CTBOPEHI Ha MIiJACTaBi BHYTPIIIHBOTO
3aKOHOJIAaBCTBA, SIK YYACHUKH MDKHAPOIHHX ITPUBATHOIIPABOBUX BiJIHOCHH;

- ¢bi3uyHi ocodu.
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Cr. 1 3akony Ykpainu «IIpo rpomansHcTBO YKpaiHW» BHU3HAUa€, IO T'POMAJISTHUH
VYkpainu — ¢izuyHa ocoba, ska HaOyna rpoMaisHCTBO YKpaiHU B MOPSIKY, NepeadadyeHoMy
3aKoHaMHU YKpaiHM Ta MDKHApOJHHUMH JOroBopaMu YKpaiHM; iHO3eMelb — (i3uyHa ocola, sika
He nepedyBae B TpOMaJSHCTBI YKpaiHM 1 € TpoMaJsHUHOM (MiAJaHUM) 1HIIOI Jep)kaBu abo
nepkaB; ocoba 0e3 rpoMaassHCTBa — (izMuHa 0co0a, Ky *KOoJHa JAepkaBa BiIMOBIIHO 10 CBOI'O
3aKOHOJIaBCTBA HE BBAXKAE CBOIM I'pOMaassHHHOM [5].

B anamituuHiii gomoBifi «IHCTUTYT T'pPOMAASIHCTBA SIK PETYNSATOP BIUIMBY Ha CTaH
3a0e3MeyeHHs HallloHaJdbHOI Oe3meku YKpaiHu» NiAroToBieHy HamioHambHUM 1HCTHUTYTOM
CTpaTeriyHUX JOCIHPKEHb 3a3HAYA€ThCS, 110 MPaBOBUMN xapaKTep IpOMaJISIHCTBAa O3HAyae, 1110
y4aCHUKM IIMX MpaBOBIAHOCHH (ocoba 1 JepikaBa) MOB’si3aHI IOPUIMYHUMHU TIpaBaMU Ta
00OB’sI3kaMH, sIKI MarOTh B3a€MHHHM xapaktep. TakuM YHHOM, IHCTHUTYT T'POMAJSHCTBA
nependavae iCHyBaHHA [Jyalli3My y INpPaBUJIBHOMY pPO3yMIHHI HOro 3MICTy, aJK€ Y CBOiX
B3a€EMOCTOCYHKAaX JIepykKaBa 1 FpOMaIsIHUH MalOTh SK B3a€MHI IpaBa, TaK i B3a€MHI 0OOB’SI3KH.
HAJIOKHICTh 10 TPOMAISIHCTBA HALISIE 0COOY BCiMa KOHCTUTYIITHUME MpaBaMu | cBOOOIaMH Ta
3a0e3rnedye ii MpaBO Ha y4acTb B YNpaBJIiHHI JAEepKaBHUMH CIIpaBaMHU, OCKIJIbKH came 4depes
IHCTUTYT TPOMAJSHCTBA BH3HAYAIOTHCS 0COOW, sKI € HocismMu Biaau B aepxkasl. Tox
IPOMAJISHUH MOK€ BUMAaraTy BiJ I€p)KaBH 3aXUCTY CBOiX 3aKOHHHUX IHTEpeEcCIiB 3 OOKY JepikaBU
ab0o iX 3aXUCTy Bl INPOTU3AKOHHUX [ISHb OpPraHiB JAEp)KaBHOI Biagu. Y CBOI 4Yepry,
IPOMAJISHUH TOBUHEH HEYXUJIbHO JOJEP)KYBaTUCS 3aKOHIB Ti€l JepKaBu, I'POMAJTHUHOM SIKOT
BiH €, Ta BHMKOHYBaTH OOOB’S3KM, MOKJAJEHI Ha HBOrO JepkaBor. Uepe3 TIpoMaasHCTBO
IHCTUTYI[IOHAJI3YIOThCS TIPUHIIMITNA B3a€EMOBIIHOCHH (B3a€EMO3B 13Ky ) JepKaBH Ta 0codu. [6].

Y €BpomneiicbKiii KOHBEHIII MpO T'POMAASHCTBO MepeadadeHO BCTAHOBJICHHS MOHATTSA
«TPOMAJSIHCTBO», SKMM BCTAHOBIIIOETHCS NPABOBHMM 3B’SI30K MK 0CO00I0 Te JepikaBol 0e3
3a3Ha4y€HHs €THIYHOT O MOXOMKeHHs ocodu. KpiM 1poro, 3a3HaueHoro KonBeHuiero nepeadayeHo
1 MOXKJIMBICTh HasiIBHOCTI «MHOKMHHOT'O I'POMAJISHCTBAY, SIKE BU3HAYAE MOXKJIMBICTh OJHOYACHO
HaJIOKHOCTI 0COOM 10 TpOMAaJITHCTBA JIBOX a00 Oumbmie aepikaB. Y JOKTPUHI MIKHApPOIHOIO
MIPUBATHOTO TpaBa 0COOM, SKI MAalOTh OJHOYACHY MPHUHAJEKHICTh 0 TPOMAJSHCTBA JBOX YU
OinmpIe nepkaB Mae Ha3By — OimaTpun. B Toif sxe gac JI. AnpOepTiHi Big3HAYa€E, M0 Y BUMAAKAX,
Ko ocoba BoJiofii€ Oibllie, HXK JBOMa TPOMaJTHCTBAMH, 3aCTOCYBAHHS TEPMIHY «OimaTpuIy»
BHUJIA€THCA HE 30BCIM KOPEKTHUM. Takux oci0 Ha3WBamOTh MOJINATpPHAaMH, a came SBHUIIE
IMEHYI0Th ToJinaTpusmMoM [7]. B eHIuKIONeUYHUX BUAAHHIX OIMATPUIU PO3TIISAAIOTHCS SIK
oco0u, fKI BOJHOYAC € rpoMaisHamMH JBOX a0o Ouipwie aepkas. lloaBiliHe rpomansHCTBO
3’ABIISIETHCSI BHACIIIOK CYNEPEYHOCTEH 3aKOHOAABCTBA IMPO TI'POMAASIHCTBO PI3HUX JEpXKas,
HaANPUKIIAJ], TPUHIHITY «IIpaBa KPOBi» Ta MPUHIUIY «IIpaBa IPYHTY». 3TiAHO 3 MOIIMPEHUMHU
HOTJIAaMH, TPeTd JAepkaBa MOXKE po3rjsiiatd OimaTpuia sK rpoMaisHUHA OyIb-Koi 3 THX
Jep)kaB, TPOMAISHCTBO KOTpoi L ocoba Mae. HuHi Hemae eauHOI 3arajbHOBH3HAHOI
periiaMeHTallii MuTaHb, 110 BUHUKAIOTH y 3B’S3KY 3 MOABIHHUM T'POMAJSHCTBOM, OUIBIIICTH
JepaB 10 HBOI'O CTaBUTHCS HEraTUBHO. OCTaHHIM 4YacoM CIIOCTEPIraeTbCcs TEHIEHIIA 10
mOepanmizauii IUX MUTaHb y MDKHapOAHOMY IpaBl. 30Kpema, BIANOBIAHO 10 €BpoOIENHCHKOI
KOHBEHIII mpo rpoMaisHcTBO 1997, nepxaBa-ydyacHUI KOHBEHIII 3a IEBHUX YMOB Mae€
HoJIeruryBaTi HaOyTTs ii TpoMaAsHCTBa 1HO3EMHHM TrpomajisHaMm. [lepenbaueHo TakoX, IO
TpOMAaJIIHU  JIep)KaBU-YYaCHHUII 3rajJaHoi KOHBEHIlli, sKi MaoTh 1H. TPOMAJASHCTBO,
KOPDHUCTYIOTBCS Ha Tep. AepKaBU-yYaCHHWIN, J€ BOHH NPOXXKHUBAIOTh, PIBHUMHU IpaBaMu Ta
000B’s3KaMU 3 IpOMaIsIHaMH i€l 1epkaBu. BUHATKN CTaHOBJIATD JIMILIE €Kl MOJITHYHI IIpaBa 1
BHUKOHAHHS BIICBKOBOTO 000B’s13Ky[8].

[IpaBoBe  peryiioBaHHS OKpPEeMHUX HHUTaHb CTaTyCcy CYO’€KTIB  MDKHApOJIHUX
MPUBATHONPABOBUX BIJIHOCHH BCTAHOBJIIOETHCS IIJIMM PSJIOM MDKHApPOJHUX JIOKYMECHTIB,
3okpemMa 30 cepmus 1961 poky y Hero-Hopky yxBazeno KOHBEHIiIO Npo CKOPOYEHHs
Oe3rpoMaasHCTBa, a 6 TpaBHA 1963 poky kpainu - unenu Pagu €Bponu nianucamu KoHBeHIiT0
PO CKOpPOYEHHS BUMAAKIB OaraTorpoMajasHCTBa Ta NMPO BIHCHKOBY MOBHHHICTH y BHIIaJKax
OaratorpomajsTHCTBA.
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3akoH Ykpainu «IIpo nmpaBoBHii cTaTyc iHO3EMIIIB Ta 0Ci0 0€3 rpOMaJITHCTBA» BU3HAYAE
HACTYIIHUX Cy0’€KTIB MDKHAPOAHUX IPUBATHONPABOBUX B1JIHOCHH:

- iHO3eMenb - ocoba, sAKa He rmnepedyBae y TpOMAIIHCTBI YKpaiHum 1 €
rpoMaAsSHUHOM (IITaHUM) THIIOT Iep>KaBu a0b0 JeprKaB;

- ocoba 0e3 rpoMaasHCTBa - 0co0a, Ky >KOJHA JiepXKaBa BiAMOBIIHO JO CBOTO
3aKOHOJIAaBCTBA HE BBAYKAE CBOIM I'POMAJITHUHOM;

- HeJleTaIbHUN MITpaHT - iHO3eMelb abo ocoba 0e3 TpOMaIHCTBA, SIKi IEPETHYIN
Jep’KaBHUI KOPIOH 11032 MyHKTaMH MPOMYCKY a00 B IMYyHKTaxX MNPOITYCKY, ajie 3 YHHUKHEHHSIM
MPUKOPIOHHOTO KOHTPOJIO 1 HEBIAKIAJHO HE 3BEPHYIHCS i3 3asBOI0 MO HAJIAHHS CTAaTyCy
ODKEHII YM OTPUMaHHS NPUTYJIKY B YKpaiHi, a TaKOXK 1Ho3eMellb abo ocoba 6e3 rpomMaissHCTBa,
SK1 3aKOHHO NpUOyM B YKpaiHy, ajie Micis 3aKIHU€HHS BU3HAYEHOIO IM TepMiHY NepeOyBaHHs
BTPATHUIIM ITiJICTABY JIJIS TTOJANTBIIIOTO epeOyBaHH Ta YXIISIFOTHCS Bl BUI3AY 3 YKpaiHu.

- KpIM TOTro, SIK OKpEMY KaTeropito cy0’ €KTIB MDKHApOJHUX IPHUBATHOIPAaBOBHX
BIJIHOCHH, SIK1 MaIOTh CMeLiaJIbHUI PaBOBUI CTaTyC 3aKOH BH3HAYa€ WIEHIB CIM’1 iHO3eMIIs 200
ocobn 0e3 TpOMaJsIHCTBA - YOJOBIKAa (IPY)KHWHY), HENOBHOJITHIX MJITEH, B TOMY 4YHCII
HEMOBHOJIITHIX JIT€H 4YOJIOBiKa (ApYXKWHHU), HENpame3JaTHUX OaThKiB Ta IHIMUX OCIO, sKi
BBAXAIOTHCS YICHAMH CIM'T BIAMOBIIHO /10 ITpaBa KpaiHU MOXOMKEHHS.

Ct. 1 3akony VYkpainu «lIpo OikeHIiB Ta oci0, siKi MOTpPeOYIOTH JOMATKOBOrO abo
TUMYaCOBOT'0 3aXUCTy» BU3HAYA€ HACTYIHUN Nepesiik cy0’eKTiB IPUBATHOIPABOBUX BIIHOCHUH:

- ObkeHelnb — oco0a, siKa HE € TPOMAJASHUHOM YKpaiHM 1 BHACIHIJOK OOIPYHTOBaHHMX
no0OolOBaHb  CTaTH KEPTBOK IeEpeciigyBaHb 3a O3HAKAMH pacH, BIPOCHOBIIaHHA,
HaIllIOHAJIBHOCTI, TPpOMaasiHCTBA (MiJIaHCTBA), HAJIGKHOCTI 0 IMEBHOI cOlialbHOI rpynu abo
MOJITHYHHUX NEPEKOHAHb repedyBae 3a MeXaMH KpaiHu CBOET TPOMAISIHCHKOI HAJIEKHOCTI Ta He
MOXKE KOPHCTYBATHCSl 3aXHCTOM IIi€i KpaiHum abo He Oakae KOPHCTYBATHCS UM 3aXHCTOM
BHACIIJOK TaKUX MOOOIOBaHb, a00, HE MAYM I'POMasiHCTBA (MiAAAaHCTBA) 1 mepedyBarodu 3a
MeXKaMH KpalHH CBOTO IMOMEPEAHHOrO0 MOCTIHHOTO MPOXUBAHHS, HE MOXE YM He Oaxae
MOBEPHYTHCS 10 HEl BHACHIIOK 3a3HaUYe€HUX OOOIOBaHb [9].

- oco0a, sika moTpedye JOJATKOBOTO 3aXUCTY, - 0c00a, sKa He € O1KEHIIEM BiJIOBIIHO 10
Kongentii mpo cratyc 6ixkeHiB 1951 poky i [Iporokoiny mozao cratycy 6ixenuiB 1967 poky Ta
1[bOT0 3aKOHY, aje MoTpedye 3aXUCTy, OCKUIbKHM Taka ocola 3myleHa Oyna npubytu B YKpainy
abo 3amummMTHCS B YKpaiHI BHACHIIOK 3arpo3u ii KUTTIO, Oe3meni 4u cBoOOIi B KpaiHi
MOXO/DKEHHS 4epe3 MOOOIOBAaHHS 3aCTOCYBaHHS IOMO HeEl cMepTHOi Kapu ab00 BHKOHAHHS
BUPOKY IIPO CMEPTHY Kapy YU TOPTYp, HEIIOACHKOro ab00 Takoro, 10 NMPUHUXKYE TIAHICTD,
MOBOJKEHHS YM TIOKapaHHs a00 3arajJbHONONIIMPEHOr0 HACHIJIbCTBA B CHTYAIisIX MIKHAPOIHOTO
a00 BHYTPIITHHOTO 30pOHOr0 KOH(IIIKTY UM CHCTEMATHYHOIO MOPYIICHHS MPaB JIOJWHU 1 HE
MOXKe Ui He 0a)ka€ MOBEPHYTHCS 10 TaKOi KpaiHU BHACIIOK 3a3HaYEHUX OOOIOBAHb;

- 0co0H, SKi MOTPEOYIOTh THMYACOBOTO 3aXUCTY, - IHO3EMIII Ta 0ocobu 0e3 TpoMasTHCTBA,
SIKI MacoBO BUMYILIEHI IIYKAaTH 3aXUCTy B YKpaiHl BHacIlOK 30BHIIIHBOI arpecii, 1HO3eMHOI
OKymallii, FpOMaJsiHCbKOi BIlHU, 31TKHEHb Ha €THIYHIA OCHOB1, IPUPOJHUX YU TEXHOI'€HHHUX
karacTpo¢ abo IHIIMX MOJIM, 110 MOPYIIYIOTh T'POMAJICBKUI MOPSA0K y NMEBHIM yacTuHi abo Ha
BCIl TepUTOPIi KpaiHU MOXOJKECHHS;

- YJIeHU CiM'T ODKEHI Yi 0COOH, siKa MOTpeOye J0IaTKOBOI0 a00 THMYACOBOTO 3aXHCTY:
YOJIOBIK (ApYXKMHA); TITH BIKOM J0 BiCIMHAJISATH POKIB 32 YMOBH, III0 BOHU HE NEepeOyBaIOTh Y
nuiro01 1 3HAXOASAThCA HAa YTPUMAaHHI; TOBHOJITHI AITH, SKi HEe mepeOyBarOTh y HUIOO01, SKIIO
BOHU 4epe3 (Pi3nyHui cTaH 00’ €KTUBHO HE 37aTHI 3aJI0BOJILHATH CBOI MOTpeOH; Helpale31aTHi
0aTbky; 1HIII 0coOM, K1 MepedyBalOTh MiJ IX OMIKOK YM IMIKJIyBaHHSAM, SIK 11€ BU3HAYA€ThCS
HaIllOHAJHHUM 3aKOHOJAABCTBOM 1 3BUYAsIMHU BiJIMTOBITHOT KpaiHH.

Oxpemoi yBaru 3aciayroBye IMHUTAaHHS BCTaHOBIIEHHS IMPABOBOTO CTaTyCcy oci0, sKi
BHUiXalM 13 KpalHM CBOTO TPOMAJSHCTBA YW HaBMaku, ocodm (iHo3emii 4m ocobu 0e3
rpoMajiiHCcTBa) sKi mpuOynu B KpaiHy. B 3ajexHoCTi BiJ TakUX MITpalifHUX MpoLeciB
nepeMileHHs Gpi3nYHUX 0ci0 Yepe3 KOPIOH Jep)KaBU BU3HAYAIOTh IMMITPAHTIB Ta EMIrPaHTIB.

79



3akoHoM Ykpainu «IIpo imMmirpaiiito» BCTaHOBJICHO OKpeMHH cTaTyc (i3MYHHX OCi0,
SIKUM IIpUTaMaHHa HaJEXHICTh 0 IPUBATHONPABOBUX BIAHOCUH, @ caMe€ IMMITPaHT - 1HO3EMELb
g ocoba 0e3 rpoMaJsHCTBa, SIKMUH OTpUMAaB JO3BLI Ha IMMIrpaimito i npubyB B YkKpaiHy Ha
nocTiiiHe NpoXKUBaHH, abo, nepedyBarouu B YKpaiHi Ha 3aKOHHHUX IiJICTaBax, OTPUMAaB J03B1JI
Ha IMMIrpamiro 1 3ajJdimMBcs B YKpaiHi Ha IOCTIHHE MPOXMBAaHHsI. 3a3HAUYCHHUM 3aKOHOM
BHU3HAYEHO, 1110 TPABOBUI CTATyC IMMIrpaHTa B YKpaiHi BuzHauaeTbcsi KoHcTHTYyIIE€I0 YKpaiHuy,
IHIIMMU 3aKOHAMU YKpaiHM Ta TPUUHATAMHU BIAMOBIIHO 10 HUX HOPMATHUBHO-TIPABOBUMH
aktamu. B tekcri Koncrutyii Ykpainu Hemae mpsMoro MNOCUIaHHs Ha MOHATTS IMMITPAHT.

B Vkpaini crieniaabHOr0 3aKOHOIABCTBA 100 BU3HAHHS CTATyCy UM MOHSTTS eMirpaHTa
Hemae. B Toil ke wac, OUIBLIICTH JOCHIAHMKIB MHUTaHb Mirpamii yKpaiHCBKUX TI'pOMajsH
BH3HAYAIOTh aKTyaJIbHUM 3a3HaueHy MpoOJieMy Ta BKa3ylOTh Ha 3HAYHWM HETATHBHUI BIUIHB
IpoIeciB MIrpamii yKpaiHCBKMX TI'pOMajasH Ha €KOHOMIKY JE€p)KaBU Ta Ha IEPCIEKTUBU
MOJJAJIBIIIOTO PO3BUTKY CKOHOMIYHHMX BimHocuH. Tak B mocmimkenni International Investment
«IIpobremaTrka yKpaiHCbKOI Mirpartii», mpoOjemMaTHKa JOCITiHPKEHHS CTATUCTUYHUX JaHUX PO
MITpalifo yKpaiHCbKMX TpOMaJsH MOJSAra€ B CEpHO3ZHUX PO3ODKHOCTAX MK CTATUCTUYHUMHU
nanuMu. Hampukiaz, 3a orninkamu ykpaincbkoro M3C, 3a 2016 pik 3a KOpJJOHOM IepedyBajo
0JIM3BKO M’SITH MUIBHOHIB yKpainiiB. Xoua mie 3a 2012 pik CBiToBuil 6aHK HaJaB JaHl Ipo Te,
10 32 KOpAOHOM mepedyBasio OJIM3bKO 6,5 MIJBIOHIB YKpaiHIIB. A 3a JaHUMH JOCIIIHKEHHS
Expat Insider, kiibKicTh yKpaiHCHKHX MIIPaHTIB 32 KOPJOHOM CTAHOBHUTH 8 MIIH. 0ci0. 3a mepion
3 2015 mo 2017 pik BkIOYHO 3a OQIIifHUMHM JaHUMHU 3 YKpaiHM BHixano He MeHue 7%
Ipare3aaTHOro HaceIeHHs Kpainu. A 3a qanuMu MikHaponHoi Opranizamnii Mirpartii, st mudpa
Buie 12%[10].

borpan Jlanwmumume Big3HayuB, mo HamioHanmpHui OaHK BXKE ABIYl NMPHBEPTAE yBary
CyCHIJIbCTBA /10 HACHIAKIB TPyAoBOi Mirpauii st Hamoi kpainu. Tak, B [H¢uauiiiHoMy 3BiTi
HBY 3a ciuens 2018 poky 3a3Hauanocs, 1110 YacTKa MIFPAaHTIB y HaceleHHi BikoM 15-70 pokis
cTaHoBUTh 8%. SIKIIIO BIpUTH UM OIlIHKAM, TO CIIPaBJi MacImTabu TPyA0BOI Mirparii B YKpaiHi
JepkaBl HAOy/IM 3arpo3JIMBO BHCOKUX PO3MIpIB ISl MailOyTHHOTO €KOHOMIYHOT'O MPOIBITAHHS
kpainu [11].

Emirpant — oco0a, sfika BUDKIKA€ 3 KpaiHW MOCTITHOrO NMPOKMBAHHS BUMYIIEHO abo
n06poBineHO. Emirpariiini nmpomecu (Bix iat. Emigratio — macoBe mepecenenns 3 6aTbKiBIIMHA
B iHIIY KpaiHy, TpuBajie mnepeOdyBaHHA 3a MeXaMHM OAaThbKIBIIMHM BHACIIJIOK IEpECcesIeHHs) —
MPOLIECH TEPECENIEHHS, BUMYIIEHOTO Y1 JOOPOBIJIHLHOTO MEepEMIIEHHs JIF0/IeH 31 CBOET BITYU3HU
B IHIIIy KpaiHy CBIiTY 3 €eKOHOMIYHUX, MOJITHYHUX a00 peniriiaux npuyuH [12].

Po3rnsgatroun npaBoBuil CTaTyC €MIrpaHTIB CIIIJ 3a3HAUNTH, 1110 TPOMAJISTHU Y KpaiHH, K1
3 pI3HUX MPUYHMH BUIXaJH 3a MEXi KpaiHU CBOTO TPOMAJISHCTBA 3aJHIIAIOTHCS OB’ I3aHUMU 13
KpaiHOIO CBOI'O TPOMAJsSHCTBA 1 el 3B’A30K 3aJHIIA€THCS, MOKH 0co0a HE BIIMOBUTHCS BiJ
TAKOT'0 TPOMaJIIHCTBA. BiAmoBigHO, BCI MpaBOB1 HACIIKK ITOB’sI3aHi 13 KpaiHOK T'pOMasHCTBA
0co0H, Ta BU3HAYAIOTh 11 0OCOOMCTHH 3aKOH.

Amnaini3 HOBITHBOI icTOpli YKpaiHU Ja€ MOMKJIUBICTh T'OBOPUTH NPO HASBHICTH JIBOX
OCHOBHUX HIpUYMH emirpauii rpomaasH aepxasu. [lepmmii — ne TpyaoBa Mmirpaiis, Iporec
OB’ SI3aHUM 13 OakKaHHSM OTPUMYBATH OJIBIITY OIJIATY 32 aKTUYHO BUKOHAHY poOoTy. TpymoBa
MIrpaiisi HacelleHHS — 1€ OCOOJMBHUN, CEKOHOMIYHOI'O XapakTepy, BHJI Mirpalii, SKHi
OOYMOBJICHHH TIOIIYKOM pOOOTH, SK TPaBWJIO, 3a MEKaMH KpaiHW TOCTIHHOrO Micls
MPOXKUBaHHS. 3 IIKMPOKOI TOUKU 30py TPYIOBY MIrpalilo BU3HAYAIOTh K CyKYINHICTh YCiX (GopM
TEPUTOPIATBLHOTO PYXY HACEJIEHHs, MOB’S3aHOr0 3 TPYAOBOIO AISUIBHICTIO HAa TEPUTOPIi 1HIIOT
KpaiHu. By3pke TpakTyBaHHs 3BOIUTHCS IO BCEJICHHS XKHUTEIIB ONHi€T KpaiHW Ha TEPHTOPIIO
IHIIOT, 10 CYMPOBODKYEThCS 1X MomajbInuM mpanesnamryBanasM [13]. Jlemo inmie GaveHHs
JAaHOTO TIOHATTSI BUpPaKeHe B AOCTKEeHHI [HCTUTYTY nemorpadii Ta corianbHUX JOCTIKEHB M.
M. B. Iltyxu, B SIKOMY TpyIOBY MIrpalil0 pPO3YMIIOTH SK TEPEMIMIEHHS y MPOCTOpi, IO
3MIMCHIOIOTHCS IHAWBIIAMH 3 METOIO IMIJABUIICHHS PIBHS XUTTA HAa OCHOB1 OUIBII BUT1AHOTO
BUKOPHUCTaHHS BJIACHOI poO040i cuiu 6e3 3MiHU MOCTiitHOrO Micis mpoxuBaHHsA[ 14].
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llpyra — moB’s3aHa i3 pEBOJIOLUIMHWUMH TIOJISIMHM, BIHCHKOBUMH OIIEpallisiMd B
Joneupkomy Ta Jlyrancekomy perionax, anekciero Kpumy. Bei mi moaii cnpusian momiTHUHINA
mirpauii. Konu rpomansnu, siki Oyny HE3roAHI 13 MOAISIMH SIK1 IPOXOIUIIM B JepXkKaBi, abo uepes
0OOIOBaHHS 332 CBOE JKUTTSA B pailOHax aKTHUBHUX BIMCHKOBHUX [ili, 3MIHMJIM TOCTiiiHE Micle
MPOXKUBAHHS Ta BUIXAJIM 32 MEXI1 OPUCAMKIIIT CBOET JICPIKABH.

BucnoBku. TakuM 4YMTHOM MOXEMO T'OBOPUTH PO HASBHICTh PI3HMX IPABOBUX CTATYCIB
TpOMaJIiH B 3aJIEKHOCTI BiJl 1X KOHKPETHOrO CTAaTyCy y BiAMOBiAHHX BigHOcHHaXx. IIpote B
3aNeKHOCT1 BiJl HAOYTTSA YW MPHUIMHEHHS MEBHMUX MPABOBUX CTATyCIB KOXHa JIIOJAMHA HaOyBae
THX YU IHIOIMX TOBHOB)XEHb Ta MAa€ MOMKJIMBICTh HAJEKHUM YHHOM CKOPHCTATHCHh CBOIM
npaBoM. [IpoTe, KO)KHUI CTaTyc Hajae MpaBO HE TUIbKM BUIBHOIO BHOOPY MHpaB a 1 CTBOPIOE
IIEBHY HHU3KY OOOB’S3KIB, SIKI HE 3aBXAM MOXYTb MaTH IO3UTHBHI IPAaBOB1 HACHIIKH S JUIA
KOHKPETHHX 0Ci0 TaK i ISt IepXKaBH B LILIIOMY.

UYitka periaMeHTallisl MPaBOBUX CTATYCIB HaJa€ MOXKJIMBICTh BU3HAUEHHS KOHKPETHUX
0CcO0JIMBOCTEN MPaBOBOrO 3a0€3MeUeHHS HE TIIbKU KOHKPETHUX MPAaBOBIIHOCHH a 1 MOYKJIMBOCTI
nepen0aYeHHs] MPABOBHX HACHIIKIB B PI3HUX IOPUCIUKINAX. Sk Hampukian, o00B’s3KOBa
BIMICbKOBA IOBUHHICTb. AJI’K€ Ha CbOT'O/IHI, HATIPHKJIAJ], MOXKE CTaTH MPOOJIEMHUM BCTAHOBJICHHS
IIPaBOBOI OLIIHKM MPOXO/KEHHS B1MCbKOBOI cityk0n MemkaHusiMu Kpumy, siki MaroTh 10/B1iHE
rpomaasHcTBO: Pocii Ta Ykpainu.

HeBupimenumu nurtaHHsAMU B cdepl IpaBOBOI perjaMeHTalii 3ajuIlIuInuCh MUTaHHS
BIJIMOBIATIBHOCTI 32 HAOYTTS MOABIHHOIO IPOMAJISIHCTBA, HEBUPIIICHUMH 3aJIMIIHCh MHTaHHS
no30aBJIeHHST TpOMaJsHCTBa 0Ci0, sKi ()aKTHYHO BIIIMOBHJIMCH BiJl T'POMAJASHCTBA YKpaiHH,
HPUIHSABILY IPOMAJISHCTBO 1HIIOT JepKABH.

ToMy nnsi 3aKkOHOTBOpPYOi MPAaKTUKU B cepl BCTAHOBJIEHHS MPABOBOrO CTAaTyCy oOciO,

YCKIIaJHCHUX 1HO3EMHHUM €JIEMEHTOM € e 0arato NuTaHb JJIA 1X HaJIEXKHOT O PEryjroBaHH.
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YK 347.451(477)
OCOBJIMBOCTI 1OT'OBOPY JOBIYHOI'O YTPUMAHHA
Oo6puBkina O.M., kaHIuIaT NeJaroriyHuX HayK, JOLUEHT Kadeapu HUBUILHOIO MpaBa Ta
npouiecy YHiBepcutery APC VYkpainm; JlizHiuenko €.M. 3100yBau mepmioro piBHsS BHIIOT
ocitu YHiBepcurery JJPC Ykpainu

Obryvkina O.M., Liznichenko E.M. FEATURES OF LIFE-LONG
MAINTANANCE CONTRACT

Anomauia. Cmamms npuceauena GUCSImMIeHHIO 0cobnugocmell 30008 ’s13aHb CMOPIH 8iONOBIOHO 00
002060py 006IUHO20 YMPUMAHHA. 30PIEHMOBANO Y8a2y HA NPOOIEMHUX NUMAHHAX YKIAOAHHSA MA 3HAYEHHSA 0aHO20
002080pYy HA OAHUU YdcC.

Knrwouosi cnoea: 0ozosip dosiunozo ympumanns, Lusinonuti Kodexc Ykpainu, 3axonooague pe2yno8annsi.

Summary. Today, based on the economic situation of our state, the financial capacity of most citizens does
not meet their needs. Therefore, one way of acquiring property was drawing up a contract of life-long maintenance,
allowing citizens to improve living conditions.

The purpose of the article is to study further the features of main categories, on the basis of which the parties
agree on life-long maintenance.

Drawing up a life-long maintenance contract is quite convenient nowadays. Due to the difficult economic
situation in our country, a large number of citizens can not afford to buy housing at a market price. The contract we
are studying is a good solution to this problem. Due to the drawing up such an agreement, most people can rely on
staying in their property for a fairly affordable price. Moreover, the fee for obtaining ownership of such property is
much cheaper than the usual purchase of a flat or a house.

Keywords: life-long maintenance agreement, Civil Code of Ukraine, legislative regulation.

IMocTranoBka npodaemu: Ha choromHi, BUXOAsYM 3 €KOHOMIYHOT'O CTAHOBHWINA HAIIOL
nepKaBH, (IHAHCOBI MOXKJIMBOCTI OUIBIIOCTI TpOMaAsH HE 3a0e3MevyroTh 3aJ0BOJICHHS iX
notped. TomMy oaHUM i3 crmocoOiB HAOyTTs MaiiHa CTajo YKJIaJaHHsS JOrOBOPY JOBIYHOIO
yTPUMaHHS, 110 JO3BOJISIE TPOMAJITHAM TOKPAIIUTH YMOBH JUIA NMpoXuBaHHA. He3Baxaroun Ha
CTPIMKHMI DPO3BUTOK IIMBLIbHO-TIPAaBOBHUX BIIHOCHMH CTOCOBHO Iepenadi MaifHa 3a JI0rOBOpPOM
JIOBIYHOTO yTPUMAaHHS, 1CHYIOTh PO30DKHOCTI JOCHIJHUKIB CTOCOBHO PO3’SICHEHHS 3MICTY Ta
oco0uBOCTEN 3000B’A3aHb CTOPiH 3a3HaueHuX y LluBinpHomy Konekci Ykpainu. Tomy nutanus
CTOCOBHO IPO0OJIEMAaTHKHU JOCIIIKEHHSI OCHOBHUX KAaTEropiil JaHOTO J0roBOPY Ha JaHUU 4Yac €
JOCHUTB aKTyaJbHUM.

Cran pocuaimkeHnsi: [lutaHHsM po3’SICHEHHS OCOOJMBOCTEM Ta 3MICTYy JOTOBOPY
JIOBIYHOTO YTPUMaHHS 3aiiMalucs IOPUCTH — HAyKOBII Ta mpakTuku, cepex skux: O.B. [[3epa,
H.C. KysuenoBa, P.A. Maiinanuk, ['.b. SAnoBunpka, B.O. Kywep, M.B. Jlanrom,
A.O. KyprakoBa, O.M. Benukopozga, M.C. JlonuHcbKa.

BigmoBinno no cr. 744 LK VYkpainu: «3a m0roBopoM HOBIYHOTO yTpHUMaHHS OFHA
CTOpOHa ( BIOUY)KyBau) Iepeaae Ipyriil cropoHi ( HaOyBaueBi) y BJIACHICTb XKUTIOBUI OyAMHOK,
KBaTUpy abo iHIIE pyxome a0o HepyxoMmMe MailHO, iK€ Ma€ 3Ha4yHy I[IHHICTb, B3aMIH 4YOIO
HaOyBau 3000B’s3y€Tbcs 3a0e3meuyBaTH Bigdy)KyBaua JIOBIYHUM yTpUMaHHsIM Ta (abo)
JOTJIIOM JOBIUHO» [1].

Ha nymxy O. M. Bemukopoau: «ZloroBip J0BiYHOI'0 yTpUMaHHS — L€ IPABOYHMH, 3a SIKUM
BIUyXKyBau Iepegae HaOyBaueBl MaifHO, B3aMiH 4YOro BiH 3a0e3nedyye BiI4yKyBaua
yTPUMAaHHSM ab0 JIOTJISA0M J0BiYHO» [2, C. 6].

M. C. JlonuHcbka BU3HA4ae JaHUM JoroBip sk: «/loBroTpuBanuii mpaBOYWH, Yy XO.Il
SIKOTO MaiHO MEPEXOJIUTh Y BJIACHICTh HAOyBaYERBI, IKMH Y CBOIO Uepry 3a0e3mneuye Biqay)KyBada
JOBIYHMM YTPUMaHHSM a0o0 JOTJsAI0M. 32 YMOBH, IO IPEAMETOM € HEpyXoMe MaifHO, T0TOBip
3aTBEP/DKYBATUMEThCS HOTapiaJIbHUM MOCBiTUeHHAMY [4, C. 324].

[.LB. HecrepoBa xapaktepu3ye [OroBip JOBIYHOTO YyTpuUMaHHS (dormany): «Sk
KOMIUIEKCHUH JO0TOBIp, OCKUIBKH, Ha i TyMKy, HOrO IOPUAMYHUM HACIiJIKOM, 3 OAHOr0 OOKY, €
Mepexij mpaBa BIACHOCTI BiJ BiIUyXyBada 70 Ha0yBaua, a 3 1HIIOI0 — BUHUKHEHHS y Ha0yBaua
000B’ 513Ky yTpUMyBaTH Ta (a00) AOTIsIaTH BindyKyBajia 1oBig4HO» [5, c. 158].
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I'. b. SInoBunpka, B. O. Kydep, M. B. JlanTom Ta iHII JOCTIIHUKUA TPUTPUMYIOTHCS
nonioxkens cT. 744 UK Ykpainu [3].

OpHak He AMBISAYMCH Ha CQPOPMOBAHI MOIVIAAM JOCHIIHMUKIB, B YMOBaxX pO3BUTKY
LIMUBUIBHO — TMPABOBUX BIJHOCHMH Ta MOUIMPEHHS 3000B’s3aHb CTOPIH JIOTOBOPY JOBIYHOTO
yTpUMaHHS, pO3’SICHEHHS OCOOJIMBOCTEH WHOro ykiIagaHHS BiJIOBIIHO J0 3aKOHOJABYOTO
peryiatoBaHHs YKpaiHU 3aIMIIAETHCS HEJOCTATHRO PO3KPUTHUM.

CaMe TOMY, MeTOI CTATTi € TOAANbIIe IOCHKEHHS OCOOIMBOCTEH OCHOBHHX
KaTeropiii, Ha OCHOBI SIKUX YKJIQAA€ThCs JOMOBJICHICTh CTOPIH 3 JIOBIYHUM yTPUMAaHHSIM.

Bukiaa ocHOBHOTO Martepiaany.

MeTor0 Takoro J0roBOpy € MepeAaHHs BiU4y)KyBaueM MaiiHa y BIIACHICTh HaOyBadyeBi.
Ilepexin npaBa BIacHOCTI 10 HaOyBaya € OCHOBHOIO METOIO JIOTOBOPY JIOBIYHOI'O YTPUMaHHS.

CyTb 3xe [0roBopy JMAOBIYHOIO YTpPUMaHHS MOJsrae B 3a0e3lEueHHl OfepXkKyBaua
YTPUMaHHSM, a TaKOX JOIJISIIOM, HEOOXITHUM JJIst HOTO 1CHYBAHHS, 110 3yMOBUJIO COLIIAJIbHUM
cTaTyc JOroBOpPY YTpPUMAaHHS 1 MIiJBUIIEHUH CTYIMiHb OXOpPOHU IHTEpecCiB ofepKyBaua
YTPUMaHHS — «CJ1a0K0i CTOPOHH OTOBOPY»[6, c. 13].

[{ikaBUMH € pO30DKHOCTI Y MOrJIsSAaX CTOCOBHO IOPUINYHOI XapaKTEPUCTUKU JAOTOBOPY
JOBIYHOro yTpuManHd. [lo Toro vacy, sik B YkpaiHi no4aB gisitu unHHUM LusuieHuit Kogexc,
JaHWI TOTOBIp BBa)KABCS BUKIIOYHO pealibHUM. [IpoTte, nesiki TOCHiTHUKH, TaK, SK HAPHKIA:
M. B. CkapXMHCbKHI, OPUTPUMYIOTHCSI AYMKH, IO TaKUH JTIOrOBIp HOCUTh KOHCEHCYaJbHUN
xapaktep. B Toit xe wac, O. M. Bemukopoma Hanijgse MpaBOYMH JOBIYHOTO YTPUMaHHS
HACTYIHUMH XapaKTepHUMHU PHCAMH: peajbHUll, OJJHOCTOPOHHIN, OIUIATHUN Ta ajJeaTopHUU. Y
IOPUANYHIN JITEpaTypl MPOCHTIIKOBYEThCS 3aKOHOMIPHICTb, IO MPU 3a3HAYCHHI aBTOPaMH TOTO,
10 JIOTOBIp € peajbHUM, BOHM OJHOYACHO BBa)KalIOThb MOT0 OJHOCTOPOHHIM, a MPUXUIBHUKU
HOT0 KOHCEHCYAJIbHOT'O XapaKTepy BBaXKAIOTh HOT'O JBOCTOPOHHIM.

Takox icCHye IyMKa OKPEMHUX IOPHCTIB, IO AAHUUN JIOTOBIp € OAHOYACHO peajbHUM Ta
nBOCTOpOHHIM. IIpoTe Ha Hamly AyMKy, Tak SK iCTOTHOKO YMOBOI HOTO iCHYBaHHS BiJIOBIIHO
JI0 3aKOHOJIABUOT'0 pEryjloBaHHS € Tepenaya MaiHa, TO JAaHUW MPaBOYMH € PEAJbHUM Ta
OJTHOCTOPOHHIM.

HacTynHoro He MeHIII Ba)KJIMBOIO OCOOJIMBICTIO € CTPOK YMHHOCTI, SIKMH y MO€IHAHHI 3
yMOBaMH TIPABOYMHY HE MOXe€ OyTH 4iTKo BU3HaueHuU. Takox BimmoBimHo mo LK VYkpainm
Bi[4y’)KyBaueM Yy JOrOoBOpi JOBIYHOTO YTPUMaHHA MOxke OyTh (Qi3uuHa ocoba HE3aIeKHO
BiI\BIKy Ta CTaHy 370poB’s, a HaOyBadeM BHUCTymae sk (i3udHa (TOBHOJITHS Ta Ji€3aTHa)
ocoba Tak i ropuauuHa ocoba. HacrymHoro XapakTepHOro pucoro € BinmiuatHicTs. HaOyBau
OTpUMY€ MaiiHO B)K€ 3 BiomMor0 BapTicTio. [IpoTe BUIUIMBaIOuM 31 CTPOKY, BapTICHMM BHUpa3
yTpUMaHHS HE € 4YiTKO BH3HaueHHM. (Came TOMy Takuili JOTOBip € ayleaTOpHUM, TOOTO
PHU3UKOBUM.

BupimienHs nuTaHHS CTOCOBHO MOMEHTY BUHUKHEHHS IpaBa BJIACHOCTI 3a JOrOBOPaMHU,
SIK1 € HOTaplaJbHO MOCBIAYEHUMHU a00 TaKUMHU, 10 MIAJISATaIOTh IepXKaBHIN peecTpallii HayKOBII
OB’ SI3YIOTh 3 MOMEHTaMH ITyOJIIYHOr0 3aCB1IYEHHS CBOiX HAMIPIB CTOPOHAMH.

XapakTepHOI O3HAKOI0 CYTHOCTI JIOTOBOPY € HAsBHICTh HIOHAWMEHINE JBOX CTOPIH:
BilUy)KyBaya Ta HaOyBaya, MK SIKHMHA BUHHKAIOTh BiJIIIOBIIHI IIpaBa Ta 000B’A3KH.

JloroBipHi 3000B’s13aHHSI CTOPOHU MaOTh BUKOHYBATH HAJIGKHUM YHWHOM BiJITOBITHO J10
BCTaHOBJICHUX 3aKOHOM BHUMOT. Y pa3i iX MopymieHHS Ha BHHHY 0COOYy MOXYTh MOKJIaJaTHCS
3ax0[y MpuUMycoBOoro BIUIMBY. IIpore BIiANOBIIHO 110 3akOHYy a0o 3a JIOrOBOPOM MOXKYTh
3aCTOCOBYBATHC 1 ClIeLialibH1 3aX01 MaiHOBOI'O BIUIUBY HAa HECIIPABHOI'O KOHTPAreHTa.

BigmoBimno o cr. 754 1IKY: «HaOyBau He Mae mpaBa 10 CMepTi BigdyKyBada
MpO/IaBaTH, JapyBaTH, MiHATH MaifHO, IEpeJaHe 3a IOTOBOPOM JIOBIYHOTO yTpUMaHHs. Takox Ha
MiJICTaB1 IHIIOT0 MTPABOYMHY BiH HE MOXKE IepeaBaTH MaifHO y BIACHICTD iHIIH 0co0i. Brpata
(3HUIIEHHS), TOMIKO/KEHHSI MaiiHa, ske Oyno mepemaHe HaOyBadeBi, HE € TMiJCTaBOK IS
MPUTTUHEHHS Y¥ 3MEHIIEHHS 00CATY oro 000B’ I3KiB Tiepe BiqayyBadem» [1].

OOTsDKEeHHS MaliHa, sIK croci0 3a0e3nedueHHs] BUKOHAHHS 3000B’sI3aHHS, BCTAHOBIIIOETHCS
BIJIMOBIIHO /10 BUMOT, BCTAHOBJIEHUX 3aKOHOM. YKJIaJIeHHS TaKOro MpPaBOYMHY NMPHU3BOAUTH 0
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3acTOCYBaHHsI 3a00pOHM Ha BIAUY)KEHHS MaifHa, sike MepenaeThcs HaOyBaueBi. HaBiTh sKIO
HaOyBau Mae Oa)kaHHS BIIYYXKUTH IlepeaHe oMy MaiiHO 1HIIH 0co0l 3a 3ro/1010 BiIUyXKyBaya,
TO OCTAaHHIA MOXE IOJaTH I1030B CTOCOBHO BUTpeOyBaHHS MaiiHa, aJpke 3a LUBUIBHUM
3aKOHOJIAaBCTBOM Y KpaiHu HaOyBau HE Mae€ IpaBa Bi1I4yXKyBaTu a00 3aCTaBJISITH NepeiaHe Homy
MaiHo.

Takox CIliJ NiIKPEeCaTUTH TOW (akT, M0 BIAMOBIAHO 10 MPABOMOYHOCTEH BiT4yXKyBaua,
3a HUM MOXe 30epiraTrucs mpaBo KOPHCTYBaHHS MaifHOM, sIK€ TIepeacThcs HaOyBadeBi.

Pusuk 3HUIIEHHS Ta MOMIKO/KCHHSI MaifHa JISKUTh Ha HaOyBadeBi, 1o 3abe3nedye Horo
HaJeXHY BIANOBIIANBHICTh MEped BiguyKyBaueM. Y pasi pO3ipBaHHS JIOTOBOPY JOBIYHOTO
yTpUMaHHS, MalfHO MTOBEPTAETHCS BIAUYKYBayeBl.

OTxe, oOTSHDKEHHS MaiiHa, 0 HOCUTh IITpadHUN XapakTep 3a BiIMOBITHUM JIOTOBOPOM
BIJTHOCSITH JIO PEUYOBO — IIPABOBUX CIIOCOOIB 3a0e3MedeHHs] BAKOHAHHS 3000B’ SI3aHHSL.

Taxox morosip Moxe OyTH po3ipBaHO 3a iHiI[iaTHBOIO HaOyBaua. [IpoTe € BUHATOK, KU
CBIAUMTH TpPO Te, IO 3a PIIIEHHSAM CyAy Y pa3i HEMOXJMBOCTI BHKOHAHHS BiAUy>KyBaueM
JIOTOBOPY, 32 HaOyBaueM MO)Ke YaCTKOBO 3aJIMIIATUCS IIPABO BIACHOCTI.

BinmoBigiHO 10 UMBUIBHOTO 3aKOHOJABCTBA YKpaiHW, 3a JIOTOBOPOM JOBIYHOTO
yTpUMaHHs, y pa3l IepeJaHHs MaiiHa B1I4yXyBaueM, yCl HACIIAKU pa3oM i3 IPaBOM BJIACHOCTI
aBTOMAaTUYHO NEpexolATh 10 HaOyBaua. [IpoTe iICHYIOTh A€siKI OOMEKEHHS 100 TAKOro MaiHa.
Sk Bxe Oyno BuIe3a3HAYCHO, HAOyBa4 HE Mae€ MpaBa MPoaaBaTH, OOMIHIOBAaTH Ta JapyBaTh
Horo mo cmepti BimuykyBaua. Came Take crnenudika € TapaHTI€l0 JOBIYHOIO yTPUMaHHS
HaOyBaveM BiuyKyBaua.

BucHoBku.

Bigmosinuo 1o crt. 744 LUK Ykpainu 3a 10roBOpoM JOBIYHOT'O YyTPUMaHHS OJlHA CTOPOHA
( BiAuyXyBau) nepenae Apyrii cTopoHi ( HaOyBaueBi) y BIACHICTb KUTJIOBUN OyTMHOK, KBaTHUPY
abo iHme pyxome ab0 HepyxoMe MaiHO, SIKe Ma€ 3HA4YHYy IIHHICTh, B3aMiH 40oro HalOyBay
3000B’S3y€ThCs 3a0e3leuyBaTH BiIuy)KyBaua JIOBIYHUM YTpUMaHHAM Ta (a00) JOrJsigoMm
JIOBIYHO.

OO00B’S13KO0BOI0 YMOBOIO JJaHOT'O JIOTOBOPY € ICHYBAaHHS JIBOX CTOpIH: BilUyKyBada Ta
HaOyBaua.

OgHUM 13 OCHOBHHM CIIOCOOIB 3a0e3lleyeHHs BHUKOHAHHSA 3000B’A3aHb JAaHOI'O
MpaBoOYMHY € OOTshkeHHS MaiiHa. Came Taka yMoBa Jae 3a00opoHY HaOyBaueBi A0 CMeEpTi
B1I4y’KyBaua po3NOpsAIKaTUCS HA0YTOK BIIACHICTIO.

JloroBip JOBIYHOTO YTPUMaHHS € pEAJIbHUM, JIBOCTOPOHHIM, BIJIUIATHUM 3
HEBU3HAUYEHHM CTPOKOM YMHHOCTI, BHACIHIAOK YOTr0 BapTiCHUI BUpPA3 YTPUMaHHS HE MOXe OyTH
YiTKO BU3HAUEHO.

MoMEHT mpaBa BJIACHOCTI y TOTOBOPIB, HOTapiaJbHO IMOCBIYEHHUX Ta 3 JEP>KABHOIO
pEECTpalIi€r0 BUHUKAE 3 Yacy MyOJIYHOr0 3aCBiTYEHHS] HAMIpPIB CTOPOHAMH 3000B’ I3aHHS.

[lincymoByrouM BHILE cKa3aHe, CIIif HNIAKPECIUTH, 110 YKJIaJaHHS JOrOBOPY J1OBIYHOIO
YTPUMAaHHS € JOCUTb 3pYYHHUM Y Hall 4yac. Y 3B’SI3KY 31 CKJIQAHUM €KOHOMIYHUM CTaHOBHUILEM Yy
Halli Jaep)kaBl, BEJIMKA KUIbKICTb IPOMaJsIH HE Ma€ 3MOTM NMpHAOATH KUTIO 32 PUHKOBOKO
ninoro. Came JOCHIPKyBaHUW HAMH JIOTOBIP CTa€ TapHUM BUPIIICHHAM Ii€l mpoOiemMu. 3aBasKu
YKJIQJaHHIO TaKOro MPaBOYUHY O1iIBIIICTh JIOJIEH MOXYTh PO3paxOBYBaTHU Ha mepeOyBaHHS Y
CBOIM BJIACHOCTI KHUTJAa 3a JOCHTh JOCTYNHY IliHy. TuM Oinblie, miata 3a OTPUMaHHS Y
BJIACHICTh TaKOI'0 MaiHa € 3HA4YHO JAEHICBIIOI, HDK 3BHYAHA KYIIIBIS KBapTHUpU abo X
OyAMHKY.
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YK 343
AKTYAJIBHE INTAHHSA HOHATTSA TA CTPYKTYPA IPABOTBOPUYOT' O
MEXAHI3ZMY
OBepuyk O.M. acnipaum wpuouunoco ¢axyromemy Kuiscbkoco HAYioOHAILHOZO
yHigepcumemy imeni Tapaca [llesuenxa

Overchuk O.M. THE ACTUAL ISSUE ON THE CONCEPT AND STRUCTURE
OF THE LEGAL MECHANISM

Anomauyia. Memow pobomu € Oocrioumu nPABOMEOPYICHbL AK OOHY 3 HAUGANCIUBIMUX PI3HOBUOI8
ropuouurnoi diseHocmi. [Ipasosi npunucu maroms Oymu 00yMOGIEHUMU KYIbMYPO NPAGOMEOPYOCMi ma Oymu
SAKICHUM NOKA3HUKOM DIBH Oemokpamii 6 Kpaiui. [losecmu, wjo npasomeopya OiIbHICMb 3a62icou 0yde
HAtuGaANCIUBIUUM 3ACOOOM YAPABIIHHA CYCninbemeom. Memoouka 6Ko4ae KOMIIEKCHUL aHAli3 ma y3aedlbHeHH s
HAABHO20 HAYKOBO-MEOPEemMUIH020 MAmepiany ma (opmynoeants 6i0N0GIOHUX BUCHOBKIE ma pekomenoayiu. 11io
4ac OOCHIOJNCEeHHS BUKOPUCIOBYBANUCH HACMYNHI MEMOOU HAYKOB020 NI3HAHMA. CUCMEMHUL, CMPYKMYPHUL,
@YHKYIOHANbHUL, ICIMOPUYHO-NPABOGULL, JOSTYHUL, CMAMUCIMUYHUX O0CTIONCEHb, NOPIGHAIbHO-NPABOBO20 AHAI3Y,
npocrosysants. Pezynomamu: 6 npoyeci 00CIiONHCeHHs BUSHAHO, WO MEXAHI3M — NpABOMEOPYOCMi  Ye  peaibHd
opeaHizayiiina siKka 3a0e3neyye 30UCHEeH s NPA8OMEOPHOCHi MUM Yu iHwumM cnocobom. Mexarnizm npasomsopyocmi
cyuacHoi depaicasu GIOPI3HAEMCS GUCOKUM CHIYREHeM CKIAOHOCMI, PIZHOMAHIMMSAM CKIA008UX U020 elleMeHmIs,
KOJICeH 13 AKUX MA€E NeeHe 3a80anHs, Micye ma poiv 6 npoyeci npagomeopuocmi. Midc enemenmamu mexanizmy
3AKOHOMBOPHOCMI 3A8HCOU ICHYE 83AEMO36'5130K, 63AEMHA Y3200dCeHICmb | 63aemo0is. B npoyeci docniodicenHs
6CMAHOBIEHO, WO OHOB/IEHHA meopemuKO-Memodwzoeilmoi'MO()eri MexaHz'3f\4y npa@om@opqocmi MOIUCHA 8UHAYUMU
5K HAYKOBO-NPAKMUYHY —Kame20pilo, sKaA 8l0o0pajcac KOMNJIEKCHe, CUCMmeMHe OaueHHs  IHCmumymie
NPagoOmMEoOperHst (YacmKkoso npagopeanizayii) [ GKIUAE COYIANbHO-NPABOBI [HCMPYMEHmMU ma 3acobu, wo
CIPSAMOBAHI HA (POPMYBAHHS NPABOGOI HOPMAMUGHOI CUCMEMU Pe2yN08aHHSA CYCRIIbHUX GIOHOCUH. Pesynomamu
00CHIOMHCEH ST MOdICe OYymU BUKOPUCTIAHO 8 NPAGOMEOPUIll MA NPABO3ACMOCOBYIN OiIbHOCMI HA PI3HUX CMAOIsX
3aCMOCYBAHHA MEXAHIZMY NPABOMEOPHOCHI.

Knrouosi cnosa: npagomeopuicms, mMexanizm npagomeopuocmi, CMpyKmypa npagomeopuocmi, RPUHYUNY
npasomeopu020 Mexariamy.

Summary. The article explores the concept of the mechanism of lawmaking. The structure of the correcting
mechanism is analyzed. The basic elements of the mechanism of law-making are highlighted.

Purpose. The purpose of the work is to study law-making as one of the most important varieties of legal
activity. Legal requirements should be conditioned by the culture of law-making and be a qualitative indicator of the
level of democracy in the country. Prove that law-making activity will always be the most important means of
managing society.

Methodology. The methodology includes a comprehensive analysis and synthesis of available scientific and
theoretical material and the formulation of relevant conclusions and recommendations. During the research, the
following methods of scientific knowledge were used: systemic, structural, functional, historical-legal, logical,
statistical research, comparative-legal analysis, forecasting. Results: in the course of the research it was recognized
that the mechanism of law-making is a real organizational that ensures the implementation of law-making in one
way or another. The mechanism of law-making of the modern state is distinguished by the high degree of
complexity, the diversity of its constituent elements, each of which has a specific task, place and role in the process
of law-making. Between elements of the mechanism of lawmaking there is always a relationship, mutual consistency
and interaction. Scientific novelty. In the course of the research it was established that the updating of the
theoretical and methodological model of the mechanism of law-making can be defined as a scientific and practical
category, which reflects the complex, systematic vision of institutes of law-making (partly legalization) and includes
socio-legal instruments and tools aimed at the formation of a legal regulatory system of regulation public
relationsThe practical significance. The results of the study can be used in law-making and law-enforcement
activities at different stages of the application of the mechanism of law-making.

Keywords: lawmaking, the mechanism of law-making, the structure of law-making, the principles of law-
making mechanism.

IlocTanoBka mnpodjemMH. AKTyaJbHHM HAaNpsSMKOM Yy TEOPETUKO-TIPaBOBIM Hayli €
JOCIHIPKEHHS. TPOOJIeMH 100 MUTAHHS MOHATTS Ta CTPYKTYypH IMPAaBOTBOPUOro MexaHizmy. B
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Teopii MpaBa MPaBOTBOPUICTb CIYIIHO CIPUHAMAETHCA SIK OJHA 3 HAWBAXKIMBIIIMX PI3HOBUIIB
IOPUIUYHOI MISUIBHOCTI. Y HIA 3HAXOJATh CBOE BiAOOpaKeHHS BCl JEPXKABOKO (YHKII, II0
3MICHIOE JIepKaBa.

AHaNi3 oCTaHHIX AocaixkeHb Ta nmyoOJuaikanii. 3HauHUI BHECOK LIOJ0 PO3POOKU i€l
npobsiematuku 3podmmu HaykoBii, C.C. Anekceen, XK.O. [[zeiiko, K. M. JlmitpieBues, B.B.
Komneitunkon, B.B. JlazapeB, M.M. Mapuenko,0. B. Manbsko, M.IO. Ocunos, C.B. CinrokoB, Ta
1HIII.

IMocTanoBka 3aBaaHHsA. Bu3HauuTH 4iTKe pO3YMIHHS MeEXaHI3MY IMPaBOTBOPYOCTI K
CYKYIHICTb 3ac001B, 1110 CIIPSIMOBaH1 Ha CTBOPEHHS, 3MiHY 200 CKacyBaHHS YMHHUX HOPM IpaBa,
TOJI1 SIK MEXaH13M MPAaBOBOT0 PEryJIIOBaHHS TPAKTYETHCS B FOPUINYHINA HayIll HEOJTHO3HAYHO.

Buxnan ocHoBHOro marepiany pociaigkennsi. Ha gymky Buenoro O. B. Maibka,
MEXaH13M MPaBOBOI'0 PETYIIOBaHHS — 1€ CUCTEMa IIPaBOBUX 3aC001B, 1110 OpraHi30BaH1 HANOUIBIII
MOCTIJOBHUM YHHOM 13 METOI TOJOJaHHSA MEPelIKo[, AKi CTOSATh Ha HUIAXY 3aJ0BOJICHHS
iHTepeciB cy0'exTiB mpasa. [7, ¢. 137].

[Ipu npoMy miJ MEePenIKoa0r0, M0 CTOITh HAa HUIAXY 3aJ0BOJEHHS 3aKOHHUX IHTEPECIB
cy0'eKTiB MpaBa, BiH PO3yMi€, 110 came MPUPOAHI Ta MTYYHI TPYAHOII, NIepernonu, 6ap'epu, ki
raJbMyIOTh 32 THX YHM IHIOMX HPUYUH TPOLEC YNPABIiHHSA Ta 3aBBAKAIOTh 33/JI0BOJICHHIO
IIPaBOMIPHHUX IHTEPECIB I'POMAJIsH 1 OpraHizawii.

Buennit C. C. AuekceeB BH3Haua€ MEXaHI3M IIPAaBOBOI'O PErYJIOBAHHS SIK B3ATY B
€IHOCTI BCIO CYKYIHICTh IOPUAMYHUX 3aC00IB, 32 JOMOMOrOI0 SKHX 3a0€3Me4yeThCsl MPaBOBUMA
BILTUB Ha CYCITUJIbHI BiTHOCHHH. [2, c. 16].

Bomrapcekuii  nHaykoBeup Jliama KoBaueBa BHM3HAuMia MOHSTTS  MEXaHI3MY
MPaBOTBOPYOCTI SIK MEXaHi3M TMPAaBOTBOPYOCTI, IO SBISE COOOK CHCTEMY CYO'€KTIB, fKi
3IICHIOIOTH TTPABOTBOPUY AisUIBHICTH [6, ¢. 6]. A came: MeXaHi3M ITPAaBOTBOPUYOCTI — 1€ CUCTEMA
OpraHiB JIep>KaBHOI BJIAJM 1 YIPaBIIiHHS, K1 BOJIOJIIOTH IIPaBOM Ha MPaBOTBOPYICTH 1 IPABOM
KOHTPOJIIO HaJl 3aKOHHICTIO JisJIbHOCTI BIAMOBIAHUX MEXaHi3MiB IPaBOTBOPUYOCTi; CHCTEMaA, sIKa
TPYHTYETHCS Ha KOHCTUTYIIIMHUX MPHHIMIAX 1 TPUHIMIAX yrpaBiiHHS » [6, c. 55]. Tlpore,
3BOJUTH MEXaHI3M MPaBOTBOPYOCTI TUTHKU JI0 CHUCTEMH CYO0'€KTiB IPaBOTBOPUOCTI Oyio O He
30BCIM MpaBUJIBHUM, OCKUIBKH BiH € OJHUM 13 PI3HOBUAIB MPABOBOro MexaHizMmy [8, 9], skuit
npeacTaBise co00l0 00'€eKTMBYBAaTH, Ha HOPMAaTUBHOMY piBHI CHCTEMHO OpraHi30BaHHMA
KOMIUJIEKC FOPUIUYHUX 3aC00iB, HEOOXiTHUN 1 JOCTATHIN JJISI JOCSITHEHHS BiJMOBIHOT METH
[13].

Ha nymxy M.IO. OcunoBa, MexaHi3M NIpaBOTBOPUOCTI — 11€ OPraHi30BaHUN KOMILIEKC K
IOPUIMYHUX, TaK 1 HE IOPUINYHUX 3aC001B, 1110 BUKOPUCTOBYIOTHCS Cy0'€KTaMU NMPaBOTBOPUYOCTI
3 METOI CTBOpEHHs, 3MiHM a00 CkacyBaHHS YMHHUX HOpM mpaBa [13]. Lli 3acobu cnpusroTh
BUMHEHHIO TIPABOTBOPYMX i 1 omepamii, a TakoX 1 € [HUMH TPaBOTBOPYUMHU [TiSIMH,
KOMOIHAIIIMA 1 OIepalisiMH, SKi CIHPUSIOTh JOCATHEHHIO METH IpaBOTBOpYOCTi. BueHuit
Ha3MBa€ Takl €JIEMEHTH MEXaHi3My IPaBOTBOPYOCTI: 3aCO0M aHaII3y Cy4yaCHOro CTaHy CHCTEMU
mpaBa; 3aco0u, cHOpsIMOBaHI Ha pPO3pOOKY KOHLEMLII 3aKOHONPOEKTY (KOHILENTyalbHe
IIPOEKTyBaHH:); 3ac00u, 110 CIIPSAMOBaHI Ha M1IrOTOBKY IPOEKTIB HOPMATHUBHO-IIPAaBOBUX AKTIB;
3aco0M BHECEHHS MPOEKTIB HOPMATHBHO-MPABOBUX AaKTIB /0 MPAaBOTBOPYOTO OpraHy; 3aco0u
OOTrOBOpEHHSI MPOEKTIB B MPaBOTBOPYOMY OpraHi; 3acoOM NPUMHATTS 3aKOHOMPOEKTY B
MIPaBOTBOPYOMY OpraHi; 3aco0M MiAMMCAHHS Ta 3aTBEPHKEHHS MPOEKTIB HOPMATHUBHO-TTPABOBHX
aKTiB, 0COOJIMBOCTI HAOpaHHS YMHHOCTI HOPMATUBHO MPaBoBUX akTiB [13].

Ha nymky Buenoro C.B. CiHlokoBa, M€XaHi3M IIPaBOTBOPYOCTI 1I€ € HAYKOBO-TIPaKTUYHA
KaTeropis, sika BijoOpa)ka€e KOMILUIEKCHE, CHUCTEeMHE OaueHHS I1HCTUTYTIB IpPaBOTBOPEHHS W
BKIJIIOUa€ B cebe COoIialibHO-TIPaBOBI IHCTPYMEHTH Ta 3aco0u, IO HampaBiieHi Ha (GopMyBaHHs
MIPaBOBOI HOPMATHBHOI CHCTEMHU PETYIMIOBaHHS CyCHUTbHUX BiHOCHH [9, c. 7]. Jlani BueHuit, mo
CYy4acCHHH MeXaHi3M TMpPaBOTBOPYOCTI € MIMPOKOI COILIANBFHOK OpraHi3aii€ro, sSka  Mae
BKJIFOUATH TaKi OCHOBHI KOMIIOHEHTH TPABOBOI COIliaji3allii HOpMATHBHOTO PETyJIOBaHHS sK: 1)
NPUHIAIE TIPABOTBOPYOI MOJITHKH; 2) MPABOTBOPYHI MPOIEC i MPABOTBOPYI MpoIenypu; 3)
Cy0'eKTH MpPaBOTBOPUYOCTi; 4) PO3BUTOK IMPABOTBOPUOI I1HINIATUBH; 5) coLiasbHI XKepema
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(¢bopMyBaHHS MPABOTBOPYOro pilleHHS; 6) TNPOrHO3YBaHHA 1 MOHITOPUHT  peajizaril
HOPMATHBHOI CHCTEMH, CKCIEPTH3y HOPMATHBHO-NPABOBUX AaKTiB 1 CYJIOBUX pilllcHb; /)
[IPaBOTBOpPYl aKTH; &) CyIOBY MpaKTUKY SK €JIEeMEHT IpaBOTBOPYOCTi; 9) mpaBOTBOpUY
IpaBOCBIOMICTb, 10) riobabHi 1 perioHanbHI KOOpAMHALIMHI 3B'SI3KM IpaBoTBOpYOCTI. [9, c.
15]. B cTpyKTypi MeXaHi3My PaBOTBOPYOCTi, IPUCYTHI HE JIUIIE ICMEHTH, ajie i (PaKTOPH, 1110
BIUIMBAIOTh HA MEXaHI3M IPaBOTBOPYOCTI (cCoIiaibHi JKepena (OpMYBaHHS MPABOTBOPUYOIO
pillIeHHSI; MOHITOPIHT peami3aiii HOPMATHBHOI CHUCTEMH; CyJOBa MpAKTHUKA SK EJIEMEHT
MIPaBOTBOPYOCTI; €KCHEpTU3a CYAOBHX pillIeHb, MPaBOTBOpPYA MPAaBOCBIIOMICTh; TJI00aIbHI Ta
perioHalIbHI KOOpAWHAIIMHI 3B'I3KH MPaBOTBOPUOCTI).

Buennii K. M. [IMiTpieBeB BBa)ka€, IO TOJOBHHUMH CTPYKTYPHUMH €JIEMEHTAMH
COLIaJIbHOI'O0 MEXaHI3My Ipoliecy MPaBOTBOPUYOCTI € CYTHICHI €TalM IPaBOTBOPYOCTI B HOro
couiasbHOMY po3pizi. [Ipu Takomy miAXo0/1 BUAUIAIOTHCS JIBa OCHOBHHUX, BITHOCHO CAMOCTIHHUX
ONOKIB: MEXaHi3M BHSBJICHHS M OOJIKy COLIaJbHMX IHTEpECiB Ta MEXaHi3M Y3TrO/DKeHHS U
MOEHAHHS collianbHUX iHTepeciB [4, c. 160]. IlpoTe B maHOMY BHIAAKy MOBA iJie HE CTLIBKU
PO €IEMEHTH MEXaHi3My, CKiJIbKH MPO MOCHIIJO0BHI CTalii Mpolecy CTBOPEHHS HOPMATUBHOIO
aKTa.

B cBoro wuepry, BueHuii A.B. lnbpiH BHOKpeMIIIOE Taki €JIEMEHTH MEXaHI3MY
IIPaBOTBOPYOCTI SIK IPUHLUIIM IPaBOTBOPUOI MIAJIBHOCTI; €Talyd Ta CTaAli MpaBOTBOPUYOIO
poIiecy; OPUANYHY TexXHIKY.[5, c. 196].

MexaHi3M TpaBOTBOPYOCTI 1€ peajbHa OpraHizaiiiiHa sika 3a0e3nedye 3/1iCHEHHS
MPABOTBOPYOCTI THM YW IHIIMM CHOCOOOM. MeXaHi3M NpPaBOTBOPYOCTI CyYacHOi JepKaBU
BIPI3HIETCA BUCOKMM CTYNEHEM CKJIQJHOCTI, DPI3HOMAaHITTSAM CKJIaJOBUX HOro €JIEeMEHTIB,
KOKEH 13 SKHMX Ma€ IIeBHE 3aBJaHHs, MicClleé Ta pojb B Ipoleci MpaBOTBOPUOCTI. Mix
eJIeMEHTaMHU MEeXaHI3MY 3aKOHOTBOPYOCTI 3aBK/IU ICHY€E B3a€MO3B'SI30K, B3a€MHA y3TO/IKEHICTh 1
B3aeMoisl. BiJl HaSBHOCT1 TOr0 UM 1HIIOTO €IE€MEHTa 3aJeKUTh Mpale3JaTHICTh Ta €()EeKTUBHICTD
MeXaHi3My IPaBOTBOPYOCTI.

B MexaHi3Mi IpaBOTBOPYOCTI MOKHA BUAITUTH HACTYITHI €JIEMEHTH |

1) Cy0'exTH IPaBOTBOPYOCTI.

2) IpuHIMOK MPABOTBOPUYOCTI — II€ OCHOBHI 3all04YaTKOBAaHi ifel, BUXiIHI MOITOKEHHS
3/1IHCHEHHS 3aKOHOTBOPYOI IiSTIBHOCTI, 1110 XapaKTepU3yIOTh CYTHICTb, III0 BU3HAYAIOTH 3arajbHi
HanpsSIMKH TIPaBOTBOPYOCTI Ta 3a0e3MeuyloTh HOro sKicThb 1 edekTuBHICTH. JloTpuMaHHS
NPUHIUITB MPAaBOTBOPUYOCTI JOMOMAara€ KOMIETEHTHUM OpraHaM YHHMKAaTH MOMWJIOK, 3HHXKYE
HMOBIPHICTh CTBOPEHHSI HEC(PEKTHBHMX INPABOBHX HOPM; JIO3BOJISIE HAMOIIBII MOBHO BTUIUTH
BOJIIO Ta IHTEpECH TPOMAJSH; IOJITHKY JE€pKaBH B 3aKOHI; CIPHUSAE 3POCTAHHIO INPABOBOI
KyJnbTypu HaceneHHs. [IpaBoTBOpUicTh Jocsrae CBOIX IIiJieH, BiJIOBi/la€ CBOEMY ICTUHHOMY
NpU3HAYEHHIO JMIE B TOMY BHUIAAKYy, KOJM BOHO 0a3yeTbcs Ha anpoOOBaHUX IMPAKTUKOIO
npuHUunax. IIpyHOIMNKM TPaBOTBOPYOCTI CKIAJAIOTHCS 3 OCHOBHHMX TMPUHIMUIIB, TaKUX SK:
00'eKTUBHICTb, JIEMOKpATU3M, T'yMaHI3M, HayKOBICTb, IPAaBONOPSIOK, 3[1HMCHEHHICTh 3aKOHY,
[JIACHICTh 1 JOCTYHHICTb, HPOQECciOHa i3M, OINEPAaTUBHICTh, BIJCYTHICTh MEPEIIKOJ s
peatizalii MKHapOAHUX J0TOBOPIB, YIEHOM SIKUX € KpaiHa.

3) IIpaBoTBOpUI MpoLIeTypH, OCHOBHI Ta (haKyJIbTaTHBHI CTadil MPOIIECY MTPABOTBOPEHHS.
[IpaBoTBOpUMIA TpOIIEC € MOPSAAKOM IPOBEICHHS CTaaii (i), sSKi 3MIHCHIOIOTHCS B TEBHIN
MTOCJIITOBHOCTI Ta 3aKPIILIIOIOTHCS HOPMATHBHO IS CTBOPEHHS 3aKOHY .

4) IpaBunia, NpUtOMH Ta 3acO0M MPAaBOTBOPYOI TEXHIKH, L0 MPEACTABISIOTH COOOI0
[IEBHY CHCTEMY BHUMOI IpU MIArOTOBLI Ta o()OpMIIEHHI TEKCTy MpPOEKTy BLUIoMYy. B mpoueci
CTBOPEHHSI HOPMATUBHO-IIPABOBOI'0 aKTy MOTPIOHO BUKOPHCTOBYBATH BHPOOJIEHI IOPUIUYHOIO
HAyKOI Ta ampoOoBaHi 3aKOHOTBOPUYOI MPAKTUKOK HANOUThII eheKTHBHI METOAM W MpHiioMHU
MIATOTOBKH, a TaKoX OQOPMIICHHS MPOEKTY, ONTHMAJILHOTO BHUKIAAY WOTO 3MICTy, IO
BIJIMIOBi/Ia€ 3araJlbHONPUHAHSATAM Yy CBITI CcTaHAapTaM TexHi4HOro Moro odopmuenus. Lle
O3Ha4a€, M0 TMPaBOTBOPUICTh BHUMArae BiJ HOro cCyO0'€KTIiB CIeEmiaJIbHUX 3HaHb, HABHUYOK
BOJIO/IIHHSI MUCTEIITBOM (pOpMYBaHHS Ta (POPMYITIOBAHHS.
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5) dinaHcyBaHHS Ta oOpraisailis, M0 HeoOXigHa i 3a0e3MeueHHsT MPaBOTBOPYOL
nisuibHOCTI. I1i opranizanifHOK CHUJIOI0 B IPAaBOTBOPYOCTI MU PO3YMIEMO CUCTEMY ACPHKABHUX
OprafiB 1 oprasizaiiii, SKMM HaJaHO MaTepiaJibHI 3aCO0M Ta MOBHOBAXXCHHS JUIsi BUKOHAHHS
JOPYYEHb 3 TUIAHYBaHHS TPAaBOTBOPUOI MisTIBHOCTI, po3poOii, OOTOBOpPEHHs, MPUUHATTIO,
odiniiHoMy OMmyOJIKyBaHHIO Ta BBEJACHHIO B [IiIl0 HOPMAaTHBHO-TIPABOBOrO akry. Taka
oprasizaiiifHa Cuja iCHy€ HE JIMIIE B 3aKOHOJABUYOMY OpraHi, a i y BHKOHABUHX, CYJIOBHUX,
MPOKYPOPCHKHUX Ta IHIIMX OpraHax Ta opraHizallisix.

MexaHi3M HpaBOTBOPUYOCTI Ma€ BHCOKOCTAOLIBHUI XapakTep, ajle W caM MeXaHI3M, 1
HOro eeMEeHTH He 3alMIIAlThCs HEe3MIHHMMHU. Ha HUX BIUIMBAIOTH SIK MPUPOJHA, MOJITHYHA,
€KOHOMIYHa, COIliajbHa, 1J1€0JIOT1YHa, KyJIbTYpPHO-ICTOPHYHA, pelliriiiHa, MopajibHa cepena, Tak 1
(bopma gepkaBHOTO MPaBIiHHS i HopMa 1epKaBHOT'O YCTPOIO.

Etanu, cranii mpaBoTBOpYOCTI, NOPSAAOK MPOBENEHHS 1M, IOPUANYHA TEXHIKA 1 IPaBO
pi3HHUX CyO'€KTIB Ha y4acThb B IUX [IX € BIAHOCHO CTaOUTbHUMHU. L{g cTaOLIbHICTH BaXJHMBa,
TOMY, IO SKIIO MEXaHi3M MPaBOTBOPYOCTI YaCTO 3MIHIOETHCS, HEMUHYYE MOPYUIYETHCS OJHA 3
HaWBXIMBIMUX cdep ABUIBHOCTI JepKaBU - MPABOTBOpPYA JIiSUIBHICTH, YCKJIAJIHIOETHCS
3a0e3MeveHHsl IKOCTI 3aKOHY 1, 3BUYAIHO, 1€ TPU3BOUTD 10 HEraTUBHUX 3MiH B IHIIUX chepax.
He cnin BBaxaTu cTaOlIbHICTBHICTD MEXaHI3MY IPaBOTBOPUOCTI AOCOJIOTHOI, Tak SK L€
npusBeno O A0 >KOPCTKOCTI IOJOKEHb IpaBa Ta 3aKOHOTBOPUOI MISJIBHOCTI Ha IPaKTHULIL.
HeoOxinHo mocTiiiHE DOCHIIKEHHS IPaBOTBOPUYOi MPAKTUKU BCEpPEIUHI KpaiHM 1 B IHIIMX
KpaiHax, OCKIJIbKM O00'€KTUBHO IOTPIOHO ajamTaiiis MpaBOTBOPYOI isUIBHOCTI O 3MiHHU
NPAKTUKA YOPABJIiHHA W HOBHM COIllaJIbHUM TmoTpedam. [HmuMMU ciaoBamu, CTaOlIBHICTD
MEXaHI3My IPaBOTBOPUOCTI HE O3HA4Ya€ HOro HE3MIHHOCTI, ajie ¥ caMi 3MiHU TMOBWUHHI OyTH
CHpsIMOBaHi Ha MABUIIECHHS CTAa01IBHOCTI TPAaBOBOTO PETYJIIOBAHHS.

BucnoBku. Ha Hamy ayMKy MexaHI3M MpaBOTBOPYOCTI L€ PI3HOBUJ IIPaBOBOrO
MEXaHI3My, SKUH sBiIsg€e cO0OI0 CHUCTEMY IOPUAMYHUX 3ac00iB, OpraHizoBaHy HalOUIbII
MOCJIIJTIOBHUM YHWHOM 1 CIIPSIMOBaHY Ha BIOPSAKYBaHHS CYCHIJIBHUX BIJHOCHH, IO BXOJSATH B
MpeaMeT MPaBOBOI'O PETYIIOBAHHS, NUISXOM HaJaHHSA M IOpHUAMYHOI (GOpMH 32 JOTOMOTOIO
MPaBOTBOPYHUX MPOLIETYP.

MexaHi3M NpPaBOTBOPYOCTI MOKHA BHU3HAYUTH SK HAYKOBO-TIPAKTHYHY KaTEropilo, sKa
BioOpaka€ KOMIUIEKCHE, CHCTeMHE OadeHHsS IHCTHUTYTIB TPABOTBOPEHHS (YaCTKOBO
mpaBopeaizaiii) 1 BKIIOYA€e COIiaJbHO-TIPaBOBI IHCTPYMEHTH Ta 3aco0W, IO CIpSIMOBaHI Ha
(dbopMyBaHHS MPaBOBOI HOPMATUBHOI CHCTEMH PETYIIOBAHHSI CyCITUILHUX BiTHOCHH.

ITlin MexaHI3MOM 3aKOHOTBOPYOCTI HEOOXITHO PO3YMITH CHCTEMY, IO TiCHO
B3a€MOIIOB'sI3aH1, B3a€EMOY3TOMKEHI Ta B3a€EMOJII0OYl 3aCO0M 3 NMPOLENYpOI0, PEai30BaHUX 3a
y4acTI0 OCOOJMBUX CYO'€KTiB 1 3aCHOBaHUX Ha crnenu(PiYHUX MPUHIMIAX MPU JTOTPUMaHHI
HOPMAaTUBHUX (B OCHOBHOMY, 3aKOHOJABYMX) MpPaBWJI 1 BHUMOI 3aKOHOTBOPUYOi TEXHIKH,
HEOOX1THUX IS 3a0e3MeueHHs 3aKOHOTBOPY Ol TisIITBHOCTI.
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LEGAL RELATIONS BETWEEN THE SUBJECTS OF EDUCATIONAL
SERVICES IN SOME OF EAST-EUROPEAN COUNTRIES
Okulicz-Kozaryn Walery Dr hab, MBA, Professor UP Institute of Law, Administration
and Economics Pedagogical University of Cracow, Poland

Abstract. The purpose of the research was to analyze legal relations between the subjects of educational
services in some of East-European countries.

The study was carried out since January 2016 till October 2018. The following research methods were
used in the work:

- empirical methods (the study of normative legal acts and scientific-methodological literature; content
analysis of scientific sources and standards for higher professional education; monitoring of publications);

- methods of theoretical analysis (comparative and retrospective one; specification and generalization;
classification; induction and deduction);

- mathematical and graphical methods for data analysis of research.

The results have a very important scientific significance. As the study shows, in Eastern European
countries there is a variety of options to the definition of "educational services" and the rights of consumer. Students
at universities in Eastern Europe can be divided into two groups:

- subjects of educational services,

- non-subjects of educational services.

The results have a very important practical significance. The definition of "educational services" is applied
only in parts of Eastern European countries. Consequently, in another part of the countries of Eastern Europe, the
"educational services" can neither be provided nor received. Since it does not exist in the legal field. The expansion
of the number of countries will not give us a qualitatively new result.

Keywords: educational services, legal relations, paid educational services, educational product, customer,
customer orientation.

Introduction

The development needs of theoretical and methodological foundations of educational
services management is due to a number of factors.

At the end of the 20" century, humanity was faced with a global problem of shortage of
skilled personnel. The problem was exacerbated by the transition of the international community
to a new qualitative state - the "information™ society. The professional training received by the
specialists was not enough to work with modern information technologies and social networks.

In order to determine the main directions of research in the field of higher education, the
content analysis of 100 publications was performed between 2001 and 2016, which are most
related to the topic of "The Challenges of Higher Education™. The publications have been studied
in journals, indexed in the databases SCOPUS and Web of Science. Further monitoring on this
topic was carried out between 2017 and 2018.

The purpose of the content analysis was to identify centers of research activity in higher
education challenges. From the list of one hundred most relevant publications, 53 publications
were selected that are related to various aspects of the current study, for example, articles[1; 2; 3;
4;5;6;7;8;9], etc.

89



The publications have been studied in following journals: Active Learning in Higher
Education, Adult Education Quarterly, AERA Open, American Behavioral Scientist, American
Educational Research Journal, Arts and Humanities in Higher Education, Australian Journal of
Education, Christian Education Journal, Contemporary Education Dialogue, Educational
Management Administration & Leadership, Economic Development Quarterly, Educational and
Psychological Measurement, Educational Policy, Educational Researcher, European Educational
Research Journal, Journal of Experiential Education, Journal of Hispanic Higher
Education, Journal of Studies in International Education, Journal of Transformative Education,
Higher Education for the Future, Industry and Higher Education, Management in
Education, Power and Education, Social Change, Sociology, Sociology of Education, Research
in Education, Review of Educational Research, etc.

These 53 publications were divided into groups according to the geographical regions in
which the authors of the articles carried out the researches. The general results of the content
analysis are presented in Fig. 1.

Fig. 1 shows a diagram that contains the distribution of relevant publications by
geographical regions (without South America). Scientists from countries of South America do
not carry out world-class research.

Data of Fig. 1 confirm that the centers of activity in research on higher education
challenges are located in the USA, Great Britain and India. The research percentage on higher
education challenges in countries of Eastern Europe is about 2.0%.

ONorth America B Western Europe [OEastern Europe

O Africa B Asia OAustralia

Source: The results of own calculations.

Fig. 1. The distribution of relevant publications on higher education challenges by
geographical regions (without South America), %

Data of Fig. 1 indicate low scientific activity in relation to the Eastern European segment
of higher education.

The formation and development of the educational services market is a complex process.
Awareness of education as a service and its entry into the market implies the inclusion of market
levers, including legal relations between the subjects of educational services.

Methodology

The study was carried out since January 2016 till October 2018. The practical part of the
study was focused regionally, in East Europe. From a theoretical point of view, I relied on
studies carried out in different countries before that.

The purpose of the research is to analyze legal relations between the subjects of
educational services in some of East-European countries.

The object of the research is educational services in East-European countries.

The subject of the research is legal relations between the subjects of educational services
in East-European countries.
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The following research methods were used in the work:

- empirical methods (the study of normative legal acts and scientific-methodological
literature; content analysis of scientific sources and standards for higher professional education;
monitoring of publications);

- methods of theoretical analysis (comparative and retrospective one; specification and
generalization; classification; induction and deduction);

- mathematical and graphical methods for data analysis of research.

The study was performed in two stages:

- literature review,

- information research.

At the first stage, the description of the state of research in this field was made. More
than 100 scientific sources were studied, including those published in the journals: European
Journal of Contemporary Education, European Journal of Higher Education, Higher Education,
Higher Education in Europe, Higher Education Pedagogies, International Journal for Academic
Development, Journal of Higher Education Policy and Management, Journal of Marketing for
Higher Education, Polish Journal of Management Studies, Research in Higher Education,
Studies in Higher Education, etc. The publications that are the closest to the topic of the study
were selected for a thorough analysis later. So the literature review includes about 30
publications in journals indexed in databases WoS and SCOPUS. After the information research
the aim of the research was formulated.

At the second stage, it was the study of normative legal acts and scientific-
methodological literature and standards for higher professional education. The monitoring of
publications was also.

And, at last, after discussion of the received results, | have made the conclusion.

Results

Under market conditions, the essence of the relationship between a citizen and the state
changes. Education becomes the sphere of educational services[10], and the citizen-taxpayer
receives the rights of consumers and requires improving the quality of services provided, taking
into account the needs of consumers.

The provision and receipt of educational services in universities should be carried out on
the basis of current legislation. There are several important differences in the legislative practice
of the countries of Western and Eastern Europe[11]. For example, in the countries of Western
Europe, a system of Bachelor's and Master's degree programmes has long been adopted. In
addition, according to the results of the cumulative rating after the first two years of study at the
university, a significant part of less successful students (including those without unsatisfactory
grades) is often deducted. In the post-Soviet countries, such approaches take root with great
difficulty. The legislation and social psychology consider bachelors full-fledged specialists yet
not in all Eastern European countries[12].

The conditions for the provision and receipt of higher education educational services in
some Eastern European countries will be discussed below. As a first step, we consider the
countries that were previously part of the USSR. After that, we will get acquainted with the
conditions of providing and receiving educational services in the countries of Eastern Europe,
which were formally independent of the USSR.

Azerbaijan

In order to compare the conditions of the provision of educational services in different
cultures, the research analyzed the current legislation in Azerbaijan. This country, like Belarus,
Russia and Ukraine, was previously part of the USSR.

The main document regulating educational activities is the Law "On Education™. The
definition of "educational services" in the named Law is absent.

In Art. 1, the definition of "educational product” is shown: [13] innovations in the field of
education, original educational and subject programs, systems of teaching methods, educational
modules, educational projects. According to this definition, the legislation of Azerbaijan is
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focused on "educational franchising". It is a system of complex services for the implementation
of educational products ... in the domestic or international educational market.

The main goal of education[14] shows the passive role of the student. Therefore, he
cannot be considered a subject of educational activity.

Belarus

In the Code of the Republic of Belarus "On Education” there is no definition of
"educational service"[15]. In Art. 31 "Fundamental Rights of Students”, it is mentioned about the
right to “receive paid services in the field of education.” Additionally, in Art. 77 "Agreement on
paid services in the field of education”, it is about the duration of training and cost of education.
However, the definition itself is not disclosed in the above document.

However, the right of citizens of the Republic of Belarus to education is ensured by the
"creation of conditions for education, taking into account national traditions, as well as
individual needs, abilities and needs of students"[16]. From this legal norm it follows that the
student is the subject of educational activities and may affect the quality of the educational
services received. Therefore, the student can be considered the subject of educational services.

Russia

Probably, Russia can be considered the trendsetter in the development of educational
services in Eastern Europe. This country is the largest country in Eastern Europe. Also, it is
officially the successor of the USSR. Together with international rights and obligations, Russia
adopted a part of the traditions that were laid down in the communist ideology. This, of course,
is reflected in the system of higher education in Russia.

First of all, we note that neither in the Law "On Education in the Russian Federation™ nor
in other regulatory legal acts regulating educational activity, there is no official definition of
educational services[17]. In Art. 54. The "Education Agreement” of the Federal Law of
December 29, 2012 "On Education in the Russian Federation"[18] states the provision of paid
educational services. However, the term "Educational services" is absent in the aforementioned
Law. At the same time, according to the aforementioned Law, the Rules for the provision of paid
educational services are approved by the Government of the Russian Federation. The
government document[19] spells out the following definitions:

- "customer" is an individual and (or) a legal entity intending to order or ordering paid
educational services for itself or other persons on the basis of an agreement;

- "student” is an individual mastering the educational program;

- "provider" is an organization that carries out educational activities and provides paid
educational services to the student (the organization engaged in educational activities is equated
with individual entrepreneurs engaged in educational activities);

- "paid educational services" is the implementation of educational activities on
assignments and at the expense of individuals and (or) legal entities under educational
agreements concluded during admission to study (hereinafter - the agreement).

Here we can see the following features of the provision of educational services in the
largest country in Eastern Europe:

1. Within the legal framework, there are only "paid educational services." Educational
services, as the implementation of educational activities at the expense of budget funds, are
absent within the legal framework.

That means, part of the educational activity, which is carried out at the expense of budget
funds, is not an educational service. Consequently, it has no subjects of educational services in
the face of the teaching staff and the consumer.

Here we can see the manifestation of group "A" of the definitions "educational services"
(the consumer is a passive object).

2. There is no definition of "consumer of educational services." The definitions
"customer” and "student” have different interpretations. Moreover, the first one has a wider
interpretation.

3. Subjects of paid educational services are:
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- "provider"”, as an organization engaged in educational activities and providing paid
educational services (excluding teaching staff),

- "student™ as an individual mastering an educational program.

However, we can see that the "student™ only "masters the educational program.” Legally,
the "student™ cannot constitute a "task™ for the "provider"” and cannot influence the quality of the
paid educational services provided. Therefore, it cannot be considered a subject of educational
activity.

4. All conditions for the provision of "paid educational services" are determined on the
basis of an agreement on education concluded at the time of admission to study. In essence, the
conditions for the provision of "paid educational services" are determined by the "provider” and
"customer"” without the participation of the "student”. In this case, the "student™ is, once again,
excluded from the number of subjects of educational activities and cannot influence the quality
of paid educational services provided. Therefore, he cannot be considered a subject of
educational activity.

Ukraine

A very interesting situation is observed in Ukraine. The new Law "On Education”
provides for the definition of "educational service”. In Art. 1 "Basic terms and their
definitions"[20], the following definition is given: "educational service is a complex of actions of
a subject of educational activity determined by the legislation, educational program and/or
contract, and aimed at achieving the expected learning outcomes by an applicant"”.

Here we can see three sources of educational services: the state, the educational program
and the agreement. In addition, the definition of "educational services" is associated with the
expected learning outcomes. That is, the interests of the applicant are taken into account.
Therefore, the applicant can be considered the subject of educational services.

Next, we proceed to consider the conditions for the provision and receipt of educational
services in some countries of Eastern Europe, which were formally independent of the Soviet
Union.

Croatia

In Croatia, there are several Laws governing educational activities[21; 22; 23]. For
example, the Croatian Law on higher education does not have the definition of “educational
services". Art. 90 enshrines the student’s rights to:

- the freedom of thought and personal views that are related to the content of training
during the implementation of the educational process;

- performance evaluation of academic staff.

The following Law grants the student similar rights.

We can see that the student is allowed to think independently and have a personal
opinion. He can even evaluate the work of teaching staff. However, he cannot claim to meet his
educational needs. In other words, the student is not the subject of educational services.

And only Art. 2 of the Law "On Adult Education”[24] speaks about adult education on
the principles: ..., "freedom and independence in choosing the ways, content, forms, resources
and method", ... In this case, there is an opportunity to be a full subject of educational services.

Czech Republic

There is no definition of an "educational services" in Czech law[25]. The student, as a
subject of educational services, is not considered.

Poland

In the Law of the Republic of Poland "On Higher Education”[26], the interpretation of
the definition of "educational services" is absent. In Art. 99 and Art. 160, the definition of
"educational services" in relation to certain types of paid services in higher education is used. In
Art. 160, it is stated that the rights and obligations of a student are described by the Training
Regulations. In more detail the rights of students are given in Art. 171-188a. However, it is more
concerned with organizational and social issues. For example, these are providing scholarships,
dormitories, textbooks. The student is not considered as a subject of educational services.
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From the viewpoint of the author, the excessive attention is paid to accreditation and
control in the Law. This may indicate a weak influence on the educational services market by
consumers.

The new draft law[27] regulating educational activities in higher education declares that
the mission of the higher education system is to ensure the highest quality of education, the
formation of citizenship, as well as participation in social development and the formation of an
economy based on innovation. The third section of the draft law describes the rights of students.
However, they are again not associated with the consumption of educational services. The
system of higher education and science "works in compliance with international standards, ..."
(Art. 3). Based on this, we can assume that Polish higher education will soon meet international
standards.

Serbia

In the Law on Higher Education, the definition of “educational services” [28] is used in
811, Art. 4. Principles of higher education. It says that the activity of higher education is based
on the following principles: approval of competition of educational and research services, in
order to increase the quality and efficiency of the higher system. However, there is no
explanation of what this definition means. The Law is dominated by the curriculum that students
need to apply and develop professional knowledge and skills. A plus for Serbian students is that
they imply the participation of students in management and decision-making, especially in
connection with issues that matter for the quality of education.

In the Law, from the point of view of the author, excessive attention is paid to the process
of accreditation and control. This may indicate a weak influence on the educational services
market by consumers. That is, students have the opportunity to actively participate in the
management of the educational system. However, they are not considered as subjects of
educational services.

Discussion

We reviewed the legal relations between the subjects of educational services in several
countries of Eastern Europe. In some countries there is a definition of "educational service". In
other countries there is no such definition. In some countries, students are subjects of educational
services, that is, consumers. In other countries, students are not the subjects of educational
services (hereinafter, consumers).

Considering conditions in all countries does not make sense. The increase in the number
of countries will not make it possible to obtain a qualitatively new knowledge in this matter.

Therefore, we will next turn to international standards as external regulators of attitudes
towards educational services in the countries of Eastern Europe.

On September 15, 2015, the ISO 9001: 2015 standard was officially published. This
standard is one of the three fundamental standards developed by ISO / TS 176 Technical
Committee of the International Organization of Standardization. Its purpose is to meet the needs
of the customer/buyer of goods or services. The standards of the 1ISO 9000 series, adopted by
more than 190 countries of the world as national, are applicable to any enterprises, regardless of
their size, ownership or sphere of activity.

The 1SO 9001:2015[29] standard is based on the principles of quality management. The
first principle is a customer orientation (Art. 2).

In most of the examples discussed above, national laws do not comply with this principle
of ISO 9001:2015 (customer orientation). In most of the examples discussed above, students are
not considered as consumers of educational services. This suggests that the conditions for the
provision and receipt of educational services in the countries of Eastern Europe must be changed.
Namely, national laws, primarily, should become consumer-oriented educational services.

Conclusion
The results have a very important scientific and practical significance.
1. The legal relations between the subjects of educational services in some countries of
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Eastern Europe are considered. | got the overall qualitative picture. The expansion of the number
of countries will not give us a qualitatively new result.

2. In Eastern European countries there is a variety of options with respect to the
definition of "educational services" and the rights of its consumer. The definition of "educational
services" is applied only in parts of Eastern European countries. Consequently, in another part of
the countries of Eastern Europe, the "educational services™" can neither be provided nor received.
Since it does not exist in the legal field.

3. Students at universities in Eastern Europe can be divided into two groups:

- subjects of educational services,

- non-subjects of educational services.

In general, the legal conditions for the provision and receipt of educational services in
Eastern European universities, much more primarily, should become consumer-oriented.

4. The task of the next study is to analyze legal relations between the subjects of
educational services in some countries of Western Europe.
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MOPYIIEHHSA MOPSAJAKY 3MIMCHEHHS MI)KHAPOJHUX MEPEJIAY
TOBAPIB, 1O NIIJIAT AIOThD IEP KABHOMY EKCIHEPTHOMY KOHTPOJIIO
Honeasnwk H.B., acnipanm xagedpu kpuminarvrnozo npasa ma kpuminonozii Y{®@C
Ykpainu

Popelnyuk N.V. VIOLATIONS OF THE PROCEDURE FOR THE
IMPLEMENTATION OF INTERNATIONAL TRANSFERS OF GOODS SUBJECT TO
STATE EXPERT CONTROL

Auomauiﬂ. B cmammi nadaemocs Xapakmepucmuka npo mumuacoee 6UBE3€HHA moeapie — 6UBE3EHHA
moeapie 3 Ykpainu 00 ino3eMHOi Oepacasu 3 HACMYRHUM iX noeeprenHsam 6 Yrpainy, Tumuacose 66e3eHts moeapie
— BBezeHHsT moseapis 6 YKpainy 3 I[HO3eMHOI Oepocasu 3 HACMYNHUM IX 6UGe3eHHAM 3a Medci Yrpainu.
3asnauaemocs, wo coyianbHUll 36 930K Y Yux NPAGOSIOHOCUHAX GUPANICAEMbCSL Y OISUILHOCMI IX YUACHUKIE, KA
CHPAMOBAHA HA 3a0e3NneueHHsI HOPMATbHO20 (DYHKYIOHYB8AHHA OISANIbHOCI U000 MINCHAPOOHOI nepedayi mosapis,
AKI niOAA2AI0Mb 0ePAHCABHOMY eKCHOPMHOMY KOHMPOIIO MAd Y 3anobieauHi 3N104UHHOCMI 0epAHCABHUM eKCHOPIHUM
KOHmpoJiem.

Knrwouosi cnoea: 3anobicanus 3104UHHOCTI, 0EPIHCABHUL eKCHOPMHUL KOHMPOAb, 3N0YUH, MINCHAPOOHI
nepeoayi mosapie sillcbKO8020 NPUIHAUEHHSL.

This article refers to the social relationship in the legal relationship that is expressed in the activities of the
participants, which is aimed at ensuring the normal functioning of the international transfer of goods subject to
state export control. The above mentioned activity of the subjects, their rights and responsibilities in relation to it
are determined by the legislation. The material content of social relations is the behavior of these entities, and legal
- the subjective legal rights and obligations established by law. In case of violation of the order of such activity, the
damage to the object is caused by non-fulfillment or improper performance of the duties entrusted to the subjects of
these relations, thus breaking the social connection through the illegal exclusion of oneself from these legal
relations, which leads to creation of conditions for uncontrolled distribution of various types of weapons in the
world, for the arming of extremist, terrorist groups, etc.

In addition, attention is drawn to the fact that public relations in the sphere of ensuring the inviolability of
state borders is not always harmed or the threat of damage is created. For example, in violation of the rules of
export of goods subject to state export control, the sale or transfer of goods to foreign subjects of economic and
other activities may be carried out without export of these goods beyond the customs border of Ukraine. That thus,
makes it possible to prevent both this crime and the commission of control.

Key words: crime prevention, state export control, crime, international transfers of military goods.

[Topsinox 37ifiCHEHHS Jep:KaBHOI'O KOHTPOJIO 32 MIKHApOJHUMH TepeladaMH TOBapiB
BilickkoBoro mpusHadeHHs Big 20.11.2003 p., No 1807 IHCcTpyKuist Mpo MOPSIOK 3allOBHEHHS
3asiB 1010 OTPUMAHHS JO3BIJBHUX JOKYMEHTIB, JOKyMEHTIB PO TapaHTii Ta IHIIMX
JIOKYMEHTIB, 1o HanawThes JlepkekcnoptkontposnieMm Big 09.01.2004 p., Ne 4 IucnekmiiHi
MMOBHOBAXXEHHSI, TepeadadeHi 3akoHaMu BCTaHOBIIIOBATH BiAMOBIIHICTE KOHKPETHHX TOBApIB,
SKi € 00’€KTaMHM MDK HApOJHHUX Iepeaad, HAMMEHYBAaHHIO Ta OMKMCY TOBapiB, BHECEHUX JO
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CIHMCKIB TOBapiB, W0 MIIIATAIOTh JAEPKABHOMY EKCHOPTHOMY KOHTpoito OTpuMyBaTu
6e3011aTHO BiA cyO’€KTIB 3/1HICHEHHS MDKHAPOAHUX Ieperad ToBapiB iHPOpMallito, HEOOXIIHY
JUIs 3/1IHCHEHHS TOBHOBAYKEHb y rajy3i Jep)KaBHOT'O €KCIIOPTHOIo KOHTpomo OTpuMyBaTH Bij
Cy0’€KTIB 3/1MCHEHHSI MDKHApOJHUX Iepead TOBapiB OpUTiHAIM JOKYMEHTIB PO rapaHTii, sKi
MIATBEPKYIOTh BUKOPUCTAHHS TOBApiB BUKIIOUHO B 3asBJICHUX HUMH a00 IHIIUM KiHIIEBUM
CrokuBadeM LUIAX; [IpoBOIUTH TUTAHOBI BHOIPKOBI MepeBipKH (aKTHYHOIO BHUKOPUCTAHHS
TOBAapiB 3a MPU3HAYEHHSIM IX KIHIIEBUMH cliOkuBadaMu. [IpoBoaUTH po3CITiIyBaHHsI, OB’ sI3aHi 3
MOpYLIEHHSIMH 3aKOHOJABCTBA B Tally3l JEPXKAaBHOTO €KCIIOPTHOI'O KOHTPOJIIO, Y TOMY YHCII
MEepeBIpKU JOCTAaBKM 0 KIHIIEBUX CIOXHBA4iB TOBapiB, BIJMNOBIIHOCTI iX (PAKTUYHOTO
BUKOPHCTAHHS 3asBJICHUM I[iIJISIM Ta BiAMOBIIHOCTI 3aKOHOAABCTBY JOKYMEHTAIlll, HA MiJCTaBi
SKOI 3I1MCHEHO MDKHaApoAHy Iepenady ToBapiB (cratri 5, 7, 19, 23 3akony VYkpainu «IlIpo
Jep>)KaBHUM KOHTPOJIb 32 MDKHApOAHMMHM I€pefadyaMy TOBapiB BIMCHKOBOI'O NPU3HAYEHHS Ta
MO/IBIHHOTO BUKOPUCTAHH:») [1].

om0 akTyaqbHOCTI JAHOTO MUTAHHS CIIi/ 3a3HAYUTH, 1110, HAIPUKIIAM, IIPOTATOM CIYHS -
munHsa 2018 poxy Binauimbkoro mutHHIE JJPC ckimageno 1078 mpoToKomiB MPo MOPYIICHHS
MUTHHMX IpaBWJI. 3arajbHa BapTiCTh MPEAMETIB, 0 HAMArajuch MEPEeMICTUTH 3 MOPYIIEHHIMU
MUTHOI'O 3aKOHO/IaBCTBa, CTAaHOBMUTH 3,3 MJH IpH. IlepeBa’kHa KiJIBKICTH IPOTOKOJIB, a CaMe
479, cxnaneni 3a cr. 481 MutHoro koxnekcy Ykpainu «llepeBuIlleHHS CTPOKY THMMYacoBOIO
BBE3€HHs a00 TUMYACcOBOro BuBe3eHHs ToBapiBy. llle 449 nmpoTtokouni Oyno ckimaaeHo 3a ct. 470
MutHoro koaekcy Ykpainu «HemocTaBisiHHS TOBapiB, TPAHCIOPTHUX 3aCO0IB KOMEPIITHOTO
NpU3HAYEHHS Ta JJOKYMEHTIB 70 OPraHy JIOXO/iB 1 300piB NMpU3HAYCHHS, BUa4a iX 0€3 J03BOJyY
opra"y noxofiB i 300opiB a6o BTpata». 3a 121 cmpaBoro BimOynoCh BWIyYEHHS IPEAMETIB
nopyueHb MUTHUX npaBui. Cyma BuilydeHoOro ckiaiga 736 Tuc rpH. Y pasi BUSIBJIEHHS IiJ] 4yac
3MIMCHEHHS MHUTHOTO KOHTPOJIO Ta IHIIMX 3aXOAIB, IO 3IACHIOIOTHCS MHUTHHIICIO, O3HAK
NPaBOMOPYIIEHb, PO3CIIAYBaHHSI SKHX HE HAJGKUTh N0 1l TOBHOBaXXEHb, MHUTHHUKH
MOBIJOMJIIFOTh MPO 1€ BIJAIMOBITHI MPABOOXOPOHHI CTPYKTypu. Tak, 3 MOYaTKy POKY [0
TepuTopianbHUX miApo3aimiB Hammomimii Vkpainm Tta Croyxbu Oe3mekun Ykpainu OyIo
HampaBieHO 31 TOBITOMIJIGHHS MPO KPHUMiHAIBHI MPaBOMOPYIIEHHS 332 O3HAKaMH 3JI0YHHIB,
nepenbaueHnx crT. 305 (Kontpabanga HapKOTHYHHX 3ac00iB, MCUXOTPOMHUX PEUOBHH, iX
aHasoriB abo mpekypcopis), cT. 333 (ITopymieHHst nopsAAKY 3A1MCHEHHS MIKHApPOAHUX Mepeaay
TOBapiB, MO MiIATAIOTHh JCPKABHOMY EKCIIOPTHOMY KOHTpPOJIO), a Takoxk cT. 358 Ta 366
KpuminanbHoro kozekcy VYkpaiHu 3a (¢akrtoMm miapoOseHHs JokyMmeHTiB. Y 2018 pout
BiHHUIIPKOIO MUTHHIIEIO PO3MIIsIHYTO 572 crpaBu. Hakmageno mrpagis Ha cymy 5,1 MiH rpH,
crarayTo mTpadiB Ha cymy 1,6 muH rpH. Cymom posrisiHyto 140 cnpaB, mepepaxoBaHO 10
nepxOropkeTy mrpadiB Ha cymy 232 tuc.rpH. 3a Matepianamu: Bigain komynikanii ['Y JJOC y
Binnunpkiit obmacri [2].

ToBapu, KOHTPOJIb 32 MDKHAPOAHUMH IepeJayaMH SKUX 31HCHIOETHCS BIIIOBITHO 10
uporo Ilopsanaxy, 3a3Haueni y Cnucky ToBapiB BiliCbKOBOrO IpU3HAUYEHHS, MIKHAPOHI Iepenayl
SKUX MJIAraloTh J1ep)KaBHOMY EKCIOPTHOMY KOHTPOJIIO, HABEIEHOMY Yy JOJATKy A0 IbOro
[Topsinky. Lleit Cnucok BiANOBia€e aHAJIOIIYHOMY CIMCKY BIMCbKOBUX TOBapiB, NPUHHATOMY B
paMKax JiJIbHOCTI MIDKHAapOJHOTO PpEXHUMY eKCIOPTHOro KOHTponio «BacceHaapchka
JIOMOBJICHICTB» Ta TMEPIOAUYHO OHOBJIIOETHCSA 3aJCKHO BiJ BIAMOBIIHUX PIlICHb, SKi
MPUAMAIOTBCS Y paMKax LbOro peXuMy. ToBapu BiiCBKOBOTO MpPHU3HAYEHHS B CYKYITHOCTI YH
OKpeMO — II€: BHUPOOM BIHCBKOBOTO MpH3HAYEHHS — 030pO€HHs, OO€mpumacu, BiCbKOBa Ta
creniajbHa TEeXHIKa, CIeliajbHl KOMIUIEKTYI04l BHpOOM JuIsi iX BHUPOOHUIITBA, BHOYXOBI
PEUOBMHHU, a TAaKOX MaTepiajy Ta O0JaJHaHHS, CIELiaJIbHO MPU3HA4YeH1 A po3poOJieHHS,
BUPOOHHMITBA  a00  BUKOPHUCTAaHHS  3a3HAYEHHUX  BHPOOIB;  TOCIYyrd  BilICBKOBOTO
MPU3HAYCHHS; TEXHOJIOT11 BIHCHKOBOI'O TIPU3HAYCHHS; TEXHIYHI JIaH1; TEXHIYHA JIONIOMOra; 0a30Bi
TEXHOJIOT1i. AHaIOTIYHIM YHHOM 3aTBepkeHo [lopsaok 3/1iiiCHEeHHS Iep)KaBHOTO0 KOHTPOJIIO 3a
MDKHapOJIHUMHU IepeJadamMHu TOBapiB MojBiiHoro BukopuctaHHs [3]. ToBapu, KOHTposb 3a
MDKHApOJIHUMU TepefadyaMu SAKHX 3I1HCHIOEThCS BIAMOBIAHO A0 1boro Ilopsaky, 3a3HadeHi y
CIHCKaX: - TOBapiB, [0 MOXYTb OyTH BHUKOpPHCTaHI Yy CTBOPEHHI 3BHYAaMHUX BUJIB 030pOEHB,
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BIMICBKOBOI 4YM CIICI[IaJIbHOT TEXHIKM, SKHH BIJIOBIJa€ aHAJOTIYHOMY CIHCKY TOBapiB,
NPUMHATOMY B paMKaxX JISJIbBHOCTI MDKHAapOJHOTO PEXKHUMY EKCIIOPTHOTO KOHTPOJIIO
«Baccenaapcbka JOMOBJIEHICTB»; - TOBapiB, IO MOXYTh OyTH BHKOPHUCTaHI y CTBOPEHHI
pakeTHoi 30poi, SIKMH BIJIOBiJAa€ aHAJOIIYHOMY CIHCKY TOBapiB, NMPUUHATOMY B paMKax
TiSTIBHOCTI MDDKHApPOJIHOTO «PeXHUMYy KOHTPOJIIO 32 PAaKETHHMH TEXHOJIOTiSIMW»; - TOBAapiB, IO
MOXXYTb OyTH BUKOPHCTaHI Yy CTBOPEHHI SA€PHOI 30poi, SIKil BiJIIOBia€ aHAJIOTITYHOMY CITHCKY
TOBapiB, MPUIHHATOMY B paMKax AiSUTBHOCTI MIKHAPOIHOTO PEKUMY EKCIIOPTHOTO KOHTPOIIO
«['pyna snepHHX MOCTavyaJbHUKIBY; - TOBapiB, 110 MOXYTh OyTH BHMKOPUCTAaHI y CTBOpPEHHI
XiMiyHOI 30poi, sKi BIJANOBiNAa€ AaHANOTIYHOMY CIIMCKY TOBapiB, HNPUHHATOMY B paMKax
JISUTBHOCTI MDKHApPOJHOTO PEKUMY €KCIIOPTHOI'O KOHTPOJIO «ABCTpalifichka Ipyna», a TaKox
MICTUTh BIJMOBIAHI CIHUCKM XiMiKaTiB, siki Bu3HaueHi y KoHBeHIl mpo 3a00poHy po3poOKH,
BUpPOOHMIITBA, HAKONMYEHHS 1 3aCTOCYBAHHs XIMIYHOI 30poi»; - TOBapiB, 110 MOXYTb OYyTH
BUKOPHUCTaHI y CTBOPEHH1 OakTepiooriyHoi (01010Tr14HOT) Ta TOKCUYHOI 30poi, AKiil BiAnoBigae
aHAJIOTIYHOMY CIIMCKY TOBAapiB, MPUHHATOMY B paMKaX [isSUTBHOCTI MIKHAPOIHOTO PEXHUMY
eKCIIOPTHOI'O0 KOHTPOJIO «ABCTpajiiicbka Ipyna». Yci 3a3HaueHl BMIIE CIUCKH IEepioJHUYHO
OHOBJIIOIOTHCSL 3aJIKHO BiJl BIAMOBIAHUX pIlICHb, AKI MPUAUMAIOTBCS y paMKax AisUTBHOCTI
KOHKPETHHUX 0araToCTOPOHHIX MDKHAPOJIHUX PEKHUMIB €KCIIOPTHOI'O KOHTPOJIIO.

To6T0 TOBapum NOABIMHOIO BHUKOPHCTAHHS 1Li€ — OKpeMi BUAM BHpOOIB, 0OJaJHaHHS,
MaTepiajiiB, MPOrpaMHOro 3a0e3neueHHs 1 TEXHOJIOriH, CIeliaJbHO HEe MpU3HAYeHl I
BIMICbKOBOTO BUKOPUCTaHHS, a TaKOXX pOOOTH 1 TMOCIYrd, IOB’s3aHI 3 HHUMH, SKi, KpIM
UBUILHOTO MPU3HAYEHHS, MOXYTh OYTH BUKOPHCTaHI y BiliCbKOBHX a00 TEPOPUCTUYHUX LIIIAX
4y A7 pO3p0o0JIeHHs, BUPOOHHUIITBA, BUKOPUCTAaHHs TOBApiB BiliCBKOBOI'O NMpH3HAYEHHs, 30poi
MacoBOI'0 3HUIIIEHHS, 3aC001B TOCTaBKU 3a3HAYEHOI 30poi UM SepHUX BUOYXOBUX MPUCTPOIB, Y
TOMY YHCIl OKpeMi BHAM SAJEPHUX MaTepiaiiB, XIMIYHMX PEYOBUH, OAKTEpIOJIOTIUHUX,
010JIOrYHUX Ta TOKCHUYHHUX IpenapariB, Mepeiik SKUX BHU3HauaeTbcsi Kabinerom MiHicTpiB
Vkpainu. CHOHCKM  CKJIaJaloThCs 33  BIANOBIAHMMH TIpylHaMH  TOBapiB  CIEHialibHO
YIIOBHOBA)XCHUM OPraHOM BHKOHABYOI BJIAJM 3 MHUTAHb JIEPKABHOIO €KCIIOPTHOT'O KOHTPOIIO 13
3aJlydeHHSM 3aiHTePEeCOBAaHUX LIEHTPAJIbHUX OpPraHiB BUKOHABYOI Biaau. J{o CKIaJaHHs CIMCKIB
MOXYTh TaKOX 3aJydyaTHCsl MPEICTaBHUKHM MIJIPUEMCTB, HAYKOBHUX YCTAHOB, OpraHizauid, a
TaKOX iX 00’e€qHaHb. TakoX MpeaMEeTOM, MOXKYTh OYTH TOBapH HE BHECEH1 JI0 CIIUCKIB, y pasi,
KOJIM: Taki TOBapu BBO3ATHCS Ha TEPUTOPII0 YKpaiHU 3 HaJAAHHSIM MDKHAPOJHOTO IMIOPTHOTO
ceptu(dikaTa Ha BHUMOTY JEpXKaBH-CKCIIOPTEPa; €KCHOPT a00 THUMYAacOBE BUBE3ECHHS TaKUX
TOBapiB 3a MeXi YKpaiHU 3[1HICHIOETHCS 10 IepKaB, CTOCOBHO SIKMX pe3omolisimu Panu 6e3nexn
Opranizanii O6’ennanux Hariif, iHIMX MDKHApPOIHUX OpraHi3aiiid, 4JICHOM SKUX € YKpaiHa, uu
HalllOHAJIbHUM 3aKOHOJABCTBOM YCTaHOBJIEHE MOBHE a00 4acTKOBE eMOapro Ha IOCTa4aHHS
TakuX ToBapiB. OOOB’SI3KOBUM CTPYKTYPHHUM €JI€MEHTOM OyIb-fKUX CYCHUIBHUX BIJIHOCHH €
COIlIJIbHUM 3B’SI30K, MiJ SKUM PO3YMIIOTh IIEBHY B3a€EMO/III0, IEBHUI B3a€MO3B 30K CYO’ €KTIB.
30BHI COLIaJIbHUNA 3B’A30K HaluacTille 3HAXOAMTHb CBIA BHUSB y pPI3HUX (opMmax JHOICHKOI
TISIBHOCTI. Y HAMIOMY BUMAJKY COIIadbHHUI 3B’S30K 3HAXOIUTH CBIA TPOSB y AISIIBHOCTI
CyO’€KTIB CyCHUIbHMX BIJHOCHH, PpO3IMVISHYTHX BHIIE 3 MPUBOLY TaKoi IISJIBHOCTI, SK
MDKHapoJHa Iiepefjaya TOBapiB, IO HiAJIATalOTh JE€PKaBHOMY EKCIIOPTHOMY KOHTPOJIO.
MixHapoaHi Tepenadi TOBapiB — 1€ EKCIIOPT, IMIIOPT, PEEKCIIOPT TOBapiB, iX TUMYacoBE
BHUBE3CHHS 3a Mexi YKpaiHu a0o TUMYacoBe BBE3CHHS Ha Ii TEPUTOPIIO, TPAH3UT TOBApiB
TEPUTOpPIEI0 YKpaiHH, a TaKOX OyAbsSKI 1HII mepenadi TOBapiB, IO 3AIMCHIOIOTHCS 32 MEKaMU
VYKpaiHu, 32 yMOBH y4acTi B HUX Cy0’€KTiB 3[IHCHEHHSI MIKHAPOJIHUX IIepeiay ToBapis [4].

Excriopt — npogax abo mepenaya Ha IHIIMX 3aKOHHUX IiICTaBaX TOBApiB 1HO3EMHUM
Cy0’€KTaM rocrofapchKol Ta 1HIIOT AisUIBHOCTI 3 BUBE3EHHIM a00 0e3 BUBE3EHHS IIUX TOBapiB 3a
MeX1 MUTHOTO KOPAOHY YKpaiHH, BKIIOYAIOYM PEEKCIOPT TOBAPIB, y TOMY YHCIi: IPOAaX abo
nepeqadya TOBapiB B YKpaiHi MOCONBCTBY YHM MPEACTABHUKY OyIb-KOi HOPUAMYHOI 0cobu
1HO3E€MHOI JIep’KaBH, IHO3EMITIO YU 0C001 O€3 TpOMaJITHCTBA; MpoJax abo mepenaya B YKpaidi uu
3a ii MexamHu MpaBa yrnpaBIiHHs (KOHTPOJIIO) TOBapaMH BiANOBITHO IOPUANYHIN 0001 1HO3eMHOT
Jep>kaBU 4M il MpPEACTaBHHUKY, 1HO3EMII0 4d 0co0i 0e3 rpoMajasHCTBA, Y TOMY YHCI 4yepe3

98



3ac00M 3B’S3KY; PO3KPHUTTS TEXHOJIOTl 1HO3EMII0 YU 0c0o01 Oe3rpomaisHCTBa; (DaKTHYHE
B1JIBAHTAXXEHHS TOBApiB 3 METOO MOAAJBIIOI iX mepeaaul abo MmepeMillleHHs 3a MeXl YKpaiHH.
IMmopt — kymiBiasg abo OTpUMAaHHS Ha IHIIMX 3aKOHHMX IIJICTaBaxX BiJ 1HO3€MHHUX CyO €KTIB
roCHoJapCchkoi Ta 1HILNOI AISJIBHOCTI TOBapiB 13 BBE3EHHSAM a0o0 0e3 BBE3E€HHS LUX TOBapiB B
VYkpaiHy, BKJIIOYAOUH 1X KYIIBIO JAJs BIACHOTO CIIOXKUBAaHHS (PLIISIMU Ta MpeACTaBHUIITBAMH
YCTaHOB 1 opraHizaiiii YkpaiHu, 10 3HAXOIAThCSA 3a ii MEKaMH, a TaKOX JUIUIOMATHYHHMH
MpEACTaBHULTBAMU Ta KOHCYJbCHKMMHM YCTAaHOBAMM YKpaiHM 3a KOpAOHOM; Peekcnopt —
npoaax abo mepefayda Ha IHIIUX 3aKOHHUX IM1JICTaBaX 1HO3EMHUM Cy0’€KTaM roCHolapCchKoi Ta
1HIOT MisUTPHOCTI 3 BHUBE3CHHSAM a00 0e3 BUBE3EHHS 3a MKl YKpaiHW TOBapiB, paHiiie
iMOOpTOBaHMX B YKpaiHy; TpaH3UT — mepeBe3eHHS TOBapiB 3 OJHI€l 1O 1HIIOI 1HO3EeMHOI
JIep’KaBU TEPUTOpPi€r0 YKpaiHM MK JIBOMa ITyHKTaMH a00 B MEXKax OJHOTO MYHKTY HPOITYCKY
yepe3 Jep)KaBHUM KOpPIOH YKpaiHM, 32 BUHSITKOM BHUIIAJKIB, KOJM IpPaBO BJIACHOCTI YM IPaBO
BOJIOZIIHHS Ta KOPHCTYBaHHS TOBApOM y pa3l TaKOro NEPEBE3EHHs Ha TepuTopii YKpaiHM B
YCTAHOBJICHOMY TMOPSAAKY IMEpeXOoAUTh Big OAHIE] M0 iHIIOI ocobu; TuMyacoBe BUBE3CHHS
TOBapiB — BUBE3CHHS TOBAPIB 3 YKpaiHU 10 1HO3EMHOI AeP>KaBU 3 HACTYIIHUM iX TTOBEPHEHHSM B
VYkpainy; TumyacoBe BBe3EHHS TOBapiB — BBE3EHHS TOBApiB B YKpaiHy 3 1HO3€MHOI JCpXKaBH 3
HAaCTYIIHUM iX BHUBE3EHHAM 3a MeXl YKpaiHu. TakuM 4YMHOM, COLIQJIbHUN 3B 30K y IUX
IIPaBOB1IHOCUHAX BUPAXKA€ThCS y AISUIBHOCTI iX YYAaCHMKIB, fIKa CIIpsSMOBaHa Ha 3a0e3ledeHHs
HOPMAJILHOTO (DYHKIIIOHYBaHHS MJISTBHOCTI IMOAO MDKHApOAHOI Tmepenadi ToBapiB, SKi
HiAIATal0Th J1ep)KaBHOMY EKCIOPTHOMY KOHTpPOIO. BuiesazHaueHa isBHICTH CyO’ €KTIB, iX
npaBa Ta 00OB’A3KHU 1010 HEl BU3HAUEH] 3aKOHOAABCTBOM. MartepiallbHUM 3MICTOM CYCHIJTBHUX
BIIHOCHH € TIOBEIIHKAa IIUX CYO’€KTIB, a HOPUAMNYHMM — CyO’ €KTHBHI IOpUIUYHI IpaBa Ta
00OB’S3KH, BCTAHOBJEHI Yy 3akoHOAaBCTBl. [Ipu mnopymieHHI NOpAAKY 3AIHCHEHHS TaKoi
TSUTBHOCTI KO/ 00’ €KTY 3aMOMII0ETHCS IUIIXOM HEBHKOHAHHS a00 HE HAJICKHOTO0 BUKOHAHHS
MOKJIAZIEHUX Ha Cy0’€KTIB IIMX BIJHOCHH OOOB’A3KIB, TAKUM YHHOM 3JIHCHIOETHCS PO3PUB
COIIaJIbHOT'O 3B’SI3KYy IIISXOM MPOTUIIPABHOIO BHUKIIOUEHHS ce0e 3 IIUX MPaBOBIAHOCHH, IIO
MPU3BOUTH IO CTBOPEHHS YMOB Ui 0€3KOHTPOJIBHOT'O PO3MOBCIOKEHHS PI3HUX BUIIB 30poi y
CBITi, Mg O030pOEHHS EKCTPEMICTCHKUX, TEPOPUCTUYHHX YIPYyMOBaHb ToOIO. KpiM TOro
HeOOXITHO 3BEpHYTH YBary Ha Te, IO CYCHUJIBHUM BiHOCMHaM Yy cdepi 3abe3neueHHs
HEJOTOPKAHHOCTI JIEp)KaBHUX KOPIOHIB HE 3aBXKIM 3amOJIIOE€THCS IIKOJA YU CTBOPIOETHCA
3arpo3a 3amofisiHHS IKoAu. Hampukinan, mpu mopylieHHI HpaBUJ €KCIOpTy TOBapiB, IO
MIUIAraloTh JE€PKaBHOMY €KCIOPTHOMY KOHTPOJIIO Mpoja)xk ado mepeaada TOBapiB 1HO3EMHUM
Cy0’€KTaM TOCIONAapChKOT Ta I1HIIOI MiSUTbHOCTI MOXKE 3IHCHIOBAaTHCS 0€3 BUBE3CHHS ITUX
TOBapiB 3a MEX1 MUTHOTO KopJoHy Ykpainu [5]. lLlo TuM camum, 1ae MOXKIUBICTH 3aMO0ITTH SIK
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Summary.The paper focuses on the most significant political conflicts between the central and local
authorities which have occurred in Poland in the last thirty years. These have concerned political, financial and
economic issues. However, from a general point of view, they have been systemic conflicts in which the competences
of the central authorities and territorial self-government have been the key area of fighting. The paper is an attempt
at evaluating the political transformation of 1989-1990 in terms of decentralisation of the state and the stability of
local democracy, while considering the subsequent stages of its development until 2019. A detailed analysis has
covered the developments which have occurred after 2015 and which evidence the return to centralisation and
marginalisation of the local democracy. Next to the review of the selected political issues (legal, political and
economic system — in local terms), there are also recommendations so important from the point of view of external
observers seeking experience in relation to state reforms. The base of sources includes analyses by Polish local
governments as well as acts of law, statistical data, documents and press reports.
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Revival of local government and first constraints (1990-1997)

The revival of territorial self-government in Poland in 1990 was part of large political
transformation that covered the economy (by departing from socialism and creating a free
market), the foreign policy (breaking away from the influence of Moscow and refocusing on the
West), the internal policy (freedom of speech, creation of new parties, democracy, rule of law)
and the symbolism (change of the name and the national emblem of the state). As concerns
public administration, as early as in the 1980s, a group of university scholars developed drafts of
such solutions, which had been used in the West for a long time, also referring to Poland's pre-
World War 1l traditions (1918-1939). These solutions assumed having independent local
government administration with legal (and constitutional) subjectivity next to central
administration, which would allow acting on an equal footing in courts when in conflict with the
government. It was also important to provide local communes with their own property and rights
to manage their own finances, which would strengthen the separateness of local governance from
the central administration. In political terms, local elites chosen in democratic elections,
independent of the central government, focusing on the inhabitants of their communes, elected
and paid by them were of significant importance[1].

The concept of how to develop territorial self-government in Poland was developed by
Prof. Jerzy Regulski, who, in 1989-1990, was a minister responsible for administrative
reforms[2]. It was his competences and perseverance that paved the way for creating a solid
basis for self-governance in Poland. In his pioneering work while being a minister, he had to
struggle not only against manifestation of defiance by people of the old regime, but also against
members of the government he was a member of. His associates from the Council of Ministers
quickly understood that strong territorial self-government meant weakening of the central
authorities. Therefore, the implementation of the local government reform in 1990 was slightly
curtailed, but anyhow Polish territorial self-government was then provided with more
competences than it was the case in other former Eastern Block countries. The legal basis was
provided in the Act on Territorial Self-Government of 8 March 1990, and the political profile of
the new authorities was determined by the first democratic election in the post-war history of
Poland, held on 27 May 1990. After years, it was assessed that against various forms of political
transformation, the local government reform was the most successful, and the new local elites
performed one-off decommunisation to the larger extent than it was the case at the central level.

The local government reform was stalled with the fall of the government led by Tadeusz
Mazowiecki (December 1990). Nonetheless, ministers in the subsequent Solidarity-led cabinets
(1991-1993) prepared plans of creating local government poviats and decreasing the number of
voivodeships. On the other hand, newly elected councillors and commune heads were
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disappointed with the low pace of transferring property by the central government and the
shortages in the financing of the local administration. The 1993 parliamentary election was won
by post-Communist groupings that abandoned the plans of their predecessors. However, they
could not cancel the local government reform, nor could they strengthen the importance of post-
Communist politicians among the authorities in towns and communes. Thus, political pluralism
was strengthened already at the outset of the new political system in the local Poland, forcing
compromise and collaboration of politicians from various political options, who sometimes
would forge a single front in their conflicts with the central authorities[3]

However, the years 1993-1997 were marked by numerous political conflicts among the
local government circles, which were represented on the national level by the National Assembly
of Territorial Self-Government, established as early as in 1990[4] However, this organisation did
not have any special rights; it was rather a platform of collaboration of local government
members representing various political groupings, and after 1994 (second local government
election), it became dominated by a post-Communist peasant grouping, Polish People's Party
(PSL). At that time, the central government postponed taking over schools by communes,
imposed a special programme of additional obligations on the largest cities, and focused on
reforming the central authorities by transforming the Ministry of Internal Affairs into a large
Ministry of the Interior and Administration. The local government lobby (which was represented
in the Polish parliament by the liberal and democratic Freedom Union) managed to push through
entering the local government commune into a newly adopted Constitution (1997) [5].

The inaction of the left-wing and people's coalition ruling in 1993-1997 resulted in the
unification of the central and right-wing opposition associated with the Solidarity and in the
inclusion of the issue of decentralisation on the election agenda of those groupings (their election
slogan read: “We are going to seize power to give it back to people”). The parliamentary election
in 1997 showed the strength of the local government circles. Out of 600 candidates, around 12%
had experience in commune councils, and after voting in the Sejm and the Senate, as much as
15% of the parliament members had previously been councillors. This meant that councillors had
more-than-average election efficiency. The new central and right-wing government was
implementing the plan of reforming education and health care; however, it was to be based on
the second stage of the reform of local government and administration.

Subsequent stages of local government reforms (1998-2002)

In 1998, the governmental plans of a new territorial and administrative division of Poland
assumed the establishment of 12 large regions (with central and local administration) and some
300 poviats (with local administration only). Those plans stirred up many local protests
organised by local government members from towns which could come out of the reforms as
losers (previously, there were 49 regional capitals). A contingent issue was also the membership
of smaller local communes to a specific region. The governmental plan was criticised by the
strong opposition, and the first bill was vetoed by President Aleksander Kwasniewski[6]. As a
result, 16 regions and 308 poviats were created. The establishment of additional (and thus weak)
regions diminished the significance of the reform. Deep conflicts also divided Polish local elites
and resulted in a sharp division among political parties at the level of regions and poviats and the
largest cities, which had not been seen before. Curtailing the competences and finances of the
new poviats and regions was another weakness of the reform[7].

Nonetheless, the local government reform of 1998 constituted the largest expansion of
the local administration independence. As of 1 January 1999 (the first day of existence of the
new poviats and voivodeships), the number of local government employees was higher than the
number of the central administration ones. The number of councillors increased (to 65,000), and
those politicians who had lost the parliamentary election stood a chance of winning tickets for
councillors of voivodeship local assemblies. Like in 1990, the reform of local government and
administration was ranked best, especially against the background of other inaptly implemented
changes while reforming education, health care and social insurance. In consequence, the central
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government was becoming weaker (as of 2000, it was a minority government), and local
politicians were gaining in importance.

Having developed such a local electoral system (also for local government elections),
large parties were gaining significance in central politics so that their candidates for councillors
from local election committees had greater chances. In this respect, the opposition left-wing
party would collaborate with the ruling right-wing coalition. Therefore, since 1998, local council
politicians were largely subordinated to their headquarters. At the same time, corruption,
nepotism and other pathologies took their toll at all public management levels. Therefore, in
2001, a number of bills were passed in the Polish parliament that curtailed the independence of
local authorities. It was prohibited to combine the function of a mayor with that of a deputy to
the parliament. Councillors were prohibited to sit in companies with communal property and in
tender committees, and bills were drafted to cut their numbers (especially in poviats and
regions), totalling some 1/3, which was implemented as of the new term of office starting in
2002.

However, central authorities were unable to stop local politicians from gaining more
power, who, using their local representatives and lobby, were capable of finding allies within
different groupings and the circle of the country's president. Thus, in June 2002, a new bill was
pushed through on direct election of commune heads. It abolished collective commune
management and introduced one-person management by the commune head, who as of then had
a broad range of competences, also acting as a one-person representative of the employer for
hundreds or thousands of persons employed in local government units. At the same time,
commune heads managed large budgets, which made them both managers and politicians. [8]

Although the left-wing party ruling Poland was against the new political system
arrangement, it was unable to block the bill of 20 June 2002 on direct election of commune
heads. Left-wing politicians were rightly expecting that such an election system would bring
about defeat to their candidates. Against the background of that bill, the effectiveness of actions
staged by the local government circles supported by the liberal Civic Platform (PO) could be
seen, and it was this party whose candidates and representatives of local election committees
most often came out victorious in the first direct election. In Warsaw, the victory was taken by
Lech Kaczynski, a candidate of the conservative Law and Justice (PiS) party, who became
president of Poland three years later. A new political quality stemmed from a situation in which
in many communes, heads (mayors) did not have the absolute majority in the council. That
entailed compromise, taught negotiations, and sometimes (though seldom) destabilised the local
political landscape. Cohabitation, however, concerned the minority of the communes, and with
time, it turned out that the position of the commune head was so strong that they could pull over
(temporarily or permanently) the majority of the councillors. For example, such a situation was
observed in Krakow, the second largest city in Poland, where, since 2002, local government
election had always been won by the same local politician with the smallest councillors'
grouping in the council. [9]

The 2002 local government election for the first time so decisively showed the
importance of territorial self-government in Poland. Many politicians, who earlier sat in the
parliament, would seek to win the tenure of a city mayor, since that meant real power. However,
the great majority of citizens were unwilling to elect a professional politician as their mayor,
especially if such a person was connected with some party. As of then, political differentiation of
local authorities had deepened even more. The Polish People's Party dominated in rural
communes and in poviats. The Democratic Left Alliance (SLD) had the biggest influence in the
regions. The liberal Civic Platform (PO) could only count on large cities and medium-sized
towns. Such a political mix made it more difficult for the local government circles to use their
potential, but also was hard to become dominated from the position of the central authorities.
Each central government had to come to terms with the fact that power in territorial self-
government was differentiated and independent. Furthermore, evolution indicated that such
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independence would be expanded and territorial self-government would be gaining in
significance in issues of finance and economy in the country. [10]

In negotiations with the government, local government circles were represented by the
Joint Committee, in which heads of the largest local government groupings sat next to
governmental representatives: the Association of Polish Cities (ZMP), the Association of Polish
Counties (ZPP) and the Union of Polish Metropolises (UMP). In the Polish Sejm, about three
hundred (out of 460) members had local government experience. Popular commune heads were
frequently invited to run on tickets of various committees. Party leaders wanted to employ their
popularity, but on the other hand, they were concerned about their independence; hence, they
would often offer local government leaders worse places on their tickets that would win votes for
the committee, but not a mandate for the local government candidate.

Sometimes, effective lobbying was hindered by the discrepancies among the local
government representations. An example involved differences in the assessment of the bill on
revenues of local government units in 2001. ZMP and ZPP called for its signing, whereas the
Association of Rural Communes of the Republic of Poland (ZGW) was against. In the end, the
[Polish] President vetoed the bill and in his argument, he took no notice of the arguments of
either of the parties. Much better fared the efforts of local government representatives seeking to
convince the central government about an error in the calculation of the educational subsidy in
2000, further to the obligations underlying the Teacher's Charter. ZGW managed to change the
agenda of a meeting of the Joint Committee, and ZMP prepared professional papers. Local
governments were successful, and the minister of education had to resign. Having successfully
lobbied for taking over employment offices by poviats from the Ministry of Labour, ZPP also
joined in those actions.

The position of territorial self-government (and its leaders in particular) was additionally
strengthened by the fact that, at the beginning of the 21st century, the process of erosion of the
existing political system started. In 2001, the centre-right coalition of Solidarity Electoral Action
fell apart, and the largest post-Communist Democratic Left Alliance party (which used to co-rule
Poland in 1993-1997 and 2001-2005) was substantially weakened in the following four years.
New parties, the Civic Platform (PO) and the Law and Justice (PiS), were slowly gaining the
largest influence on Poland's politics. Nonetheless, from the beginning, PO was much more in
favour of decentralisation and strengthening of territorial self-government. However, the
beginning of the 215 century was marked by the engagement of the largest political groupings in
the process of Poland's integration with the European Union. It was obvious that actions aimed at
the accession had to involve local communities with their local government leaders.

Europeanisation and modernisation (2003-2015)

Progressing negotiations with the European Union on the issue of integration and the
prospect of the referendum forced the government circles to look for a partner in territorial self-
government, which would clearly support the idea of Poland's joining the EU. President
Aleksander Kwasniewski, Prime Minister Leszek Miller and other representatives of the
authorities on numerous occasions would stress the role of local government in direct
communication of information on the EU to local communities. Therefore, the referendum
campaign in 2003 was conducted relying on territorial self-government. Members of the
parliament, members of the government and EU delegates visited each local government unit.
The government launched some 5,000 jobs for graduates (one or two in each commune), whose
task was to provide information on the [European] Union in local government offices.

In the period preceding the EU referendum (7-8 June 2003), formal accession (1 May
2004), and the first EU parliamentary elections that soon followed (on 11 June 2004), politicians
and experts would often point to the experience of local communities concerning their
functioning within the EU. It was emphasised that territorial self-government in Europe was the
most effective initiator of local development and that in the first years after joining the
[European] Union, local government units would be beneficiaries of enormous sums of money
from structural funds.
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During that period, an economic crisis and a decline in support of the left-wing (minority)
government discouraged Poles from supporting any initiatives undertaken by the authorities.
Nonetheless, it turned out that the hopes attached to the European Union were higher than
temporary economic constrains and resentment against the government. Local government
authorities joined in to explain the process of integration and encouraged to participate in the
referendum, trying to make such activities independent of governmental actions. Many
municipal and commune councils issued appeals to participate in the referendum. [11]

The referendum's final result (59% turnout, 79% votes for integration) was the outcome
of a number of factors, including the involvement of many local governments. A record-high
support for the EU was seen in the communes of Western Poland (with around 90% of “yes”
answers). That primarily followed from the benefits stemming from Polish-German cross-border
collaboration. It was there where the process of Europeanisation of the local Poland started.

Communes' influence within the European structures was confirmed by the election of
the European Parliament. More or less half of Polish European deputies had experience in
working for communes' administration. Representatives of communes dominate among delegates
from Poland to the European Committee of the Regions. Furthermore, the Association of Polish
Cities is present in the Congress of Local and Regional Authorities (CLRA), in the Standing
Committee for the Euro Mediterranean Partnership of Local and Regional Authorities
(COPPEM) and in the United Cities and Local Governments (UCLG). Polish communes used to
be members of various international organisations, also those of a modernisation-like nature, e.g.
ten small Polish towns belong to Cittaslow, the International Network of Cities where living is
good. [12]

Going back to Europeanisation, this term should be understood as a process of
civilisation which has also produced a number of values, ideas and institutions. Poland's joining
the European Union coincided with the beginning of an economic boom. Communes became
beneficiaries of an advantageous synergy of political and economic changes. Commune
communities positively felt the effects of subsidies for farmsteads, the increase of real property
prices, the opportunities to work in EU Member States and the new development chances for
small and medium-sized enterprises. Employees of communes' offices had to enhance their
qualifications, cooperate and coordinate their collaboration with EU partners, strengthen good
relations among individual territorial communities and the government administration, and also
display interactivity in relations with their background and improve institutional changes. [13]
Nonetheless, the primary factor affecting the growth of interest of Polish commune
administration in the European Union were its instruments of the regional policy: the European
Regional Development Fund, and especially the resources of the Cohesion Fund. [14] All that
contributed to strengthening the independence of the local government from the central
government. Confronted with the central authorities, Polish communes could count on EU
institutions and standards.

Having formally joined the EU, local governments of communes benefited from the new
initiatives, becoming the major beneficiary of integration already in the first year of their
membership. [15] The issues of discrimination on the labour market were solved under the
EQUAL programme. The LEADER+ programme supported the implementation of new rural
development strategies. Under URBAN II, support and economic and social revitalisation of
towns was provided. Certain elements of those initiatives were still used prior to the accession. It
was, however, the National Development Plan 2004-2006 that facilitated the provision of EU
structural funds as part of support for enterprises, development of a competitive economy and
human resources.

Another National Development Plan (2007-2013) incorporated the objectives of the
Lisbon Strategy: broader use of knowledge and innovations contributing to the economic growth
and enabling the European structural co-operation. [16] Their implementation was carried out
within sixteen Regional Operational Programmes, and also the Operational Programmes for:
Infrastructure and Environment, Innovative Economy, Human Capital, Technical Assistance,
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Development of Eastern Poland and the Programme of European Territorial Cooperation.
Utilisation of the [European] Union funds was the priority for communes' local governments to
which they subjected their budgets, and a number of their actions were adjusted to the EU
standards. Calculations of communes' administration were simple: My commune has committed
to development taking into consideration the maximum employment of funds from EU sources —
was the questionnaire response of 84% of the commune heads.

As much as the process of Europeanisation of communes was running almost
independently of the central authorities, the issue of modernisation of the local Poland engaged
ministers and members of the parliament who, for obvious political reasons, would try to
leverage on the successes of local development. It appears, however, that modernisation of the
state that occurred in 2003-2015 was a common merit of the local and central government
circles. It also marked one of the best periods of harmonious co-operation of representatives of
these two entities.

Changes in standards brought about upgrading a number of state domains, and it was
communal administration that was mostly involved in the implementation of that process. By
way of a short example: the Act on Access to Public Information of 6 September 2001; the Act
on Spatial Planning and Land Development of 27 March 2003; the Act on Public Procurement of
29 January 2004; the Act on Social Assistance of 12 March 2004; the Act on Digitisation of
Operations of Entities Performing Public Tasks of 17 February 2005; the Act on Public-Private
Partnership of 28 July 2005; the Act on Local Government Employees of 24 October 2008.
Subsequent amendments of these acts would also activate administrative staff in each commune
on many occasions. The best example here are the amendments to the so-called Waste Act made
in 2011 and 2014.

It was, however, not the standardising conditions, but people that so much decided about
modernisation. Therefore, the enhancement of communes' administration staff may be
considered as the most critical part of such modernisation. [17] That process was manifested in
the formation of a body of staff numbering close to 2,500 commune heads and mayors of towns
and cities. Local government staff were also affected by a qualitative and quantitative change.
This especially concerns the years 2006-2010. It was during the fifth term of office of local
governments in communes that the implementation of projects supported by EU funds began.
This resulted in an increase in the number of employees (in 2012, 252,000 persons worked in
local governments). Employees of communes' offices would systematically enhance their
qualifications. Most of them had a university background. Besides the increasing statutory
requirements towards that group of professionals, there were also proposals of setting the ethical
standards. [18]

Collaboration between the local and the central authorities in 2003-2015 also saw many
small skirmishes, especially when the conservative Law and Justice party was in power (2005-
2007). For example, at the beginning of 2007, confusion arose further to a small delay in
submission of declarations of means by local government officials. Representatives of the
government saw it as a chance of removing certain local leaders from offices, including, among
others, the mayor of Warsaw. Those regulations, however, were cancelled by a judgement of the
Constitutional Tribunal. The European Union, in turn, frustrated an attempt at strengthening the
supervision exercised by the voivode, who, pursuant to the Act on Rules Governing Regional
Policy of 6 December 2006, was granted the right to oversee the selection of projects co-
financed under a regional operational programme. The government wanted the voivode to have a
veto right in the event of establishment of documented irregularities during the project selection
process. Following the European Commission's intervention, that regulation was mitigated.

Despite those conflicts, it was both local and central authorities that benefited from the
process of modernisation and Europeanisation of Poland in 2003-2015. Consolidation of the state
that followed in that period provided for the implementation of sustainable growth.
Concurrently, at the local level, signs of a political change of power started to emerge, marking a
major pre-figuration of changes to come. As a result of the 2014 election, more often than it was
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in 2006 and 2010, young and non-partisan people fitted into monocratic bodies of communes.
The phenomenon of fossilisation of the local government system of power in communes related
to the continued domination of commune heads who had stayed in power for a few terms of
office marked a challenge for local communities. Equally adverse consequences were brought
about by the ageing of councils, the limited influence of social organisations on councillors, and
their staying in the office for many terms.

Employees of the local administration must learn how to operate under the conditions of
increasing transparency, [19] development of deliberative democracy, activation[20] of various
local circles (e.g. “urban movements”) and combination of the process of Europeanisation with
glocalisation. Communes' offices were faced with new issues: consequences of migration and
demographic processes, empowerment of minorities, equality policy and importance of ecology.
In those areas, local governments did not have a uniform position that would facilitate their
negotiations with the government.

Local government and recentralisation of the state (2015-2018)

The 2015 presidential and parliamentary elections resulted in a fundamental change in
the composition of political powers in Poland. The new president, Andrzej Duda, 43, doctor of
laws, previously a presidential minister, member of the European Parliament, also had local
government experience as a councillor of Krakéw (and a mayor candidate in the 2010 election in
that city). However, as a politician, he was very submissive towards the authorities of his
parental party (PiS) and its Chairman Jarostaw Kaczynski. It was the latter politician who, being
just an ordinary member of the parliament, amassed the largest political influence in his hands.
His party won 37% of the votes; however, when translated into seats, it secured the absolute
majority in the Sejm for the party, and thus Poland, for the first time since 1989, was ruled by
one political grouping.

Ms Beata Szydlo, who previously used to be a councillor and a small town mayor,
became the Prime Minister. That, however, did not affect her pro-local government attitude. Like
the president, the prime minister was primarily following the guidelines set by Jarostaw
Kaczynski, who had always been an opponent of decentralisation of the state. Anyway, towards
the end of 2017, Madam Prime Minister lost her seat, and her successor Mateusz Morawiecki
disclosed his attitude towards territorial self-government in the most blatant way in the 2018
local government election campaign. His involvement in supporting PiS candidates was much
stronger than it was the case with previous prime ministers. [21] Morawiecki went even as far as
manifesting political bribery in his rally statements by promising additional aid from the state
budget to those towns and cities in which PiS candidates would win.

In such political circumstances, relations between the central and local authorities saw
numerous conflicts. Essentially, they involved domination of the ruling party in all structures of
the state, the lack of understanding for the independence of local government institutions and the
agenda of seeking to strengthen the central authorities at the expense of other political entities
(including territorial self-government). A list of examples showing the implementation of the
governmental programme of recentralisation is also an illustration of the methods of
strengthening the central authorities at the expense of the local ones. In 2015-2018, it included,
among others:

o Deprivation of voivodeship governments' supervision over agricultural extension
centres and their transfer to the ministry of agriculture (August 2016). There are over 4,000 staff
working in those structures and the annual budget is PLN 160m.

o Increased governmental control over voivodeship funds for environmental
protection (April 2017) by increasing the number of the ministry's representatives in supervisory
boards.

o Establishment of a state company of Wody Polskie (Polish Waters) that took over
all local government tasks in the scope of land improvement and water facilities. (July 2017).
o Forcing communes' local governments to incur additional expenditures further to

the reform of the education system (abolishment of lower secondary schools). [22]
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Furthermore, there were financial conflicts that territorial self-government fought with
almost each cabinet. After 2015, they radically aggravated and covered the disputed issues of the
costs of fighting smog, activation of the unemployed and development of renewable energy
sources. In many instances, the governmental actions forced local governments to incur
additional costs. That was the case during the implementation of the 500+ Programme (subsidy
for the second child and the subsequent children), which was carried out by communes' offices
without the sufficient co-financing from the central budget. Another method of strengthening the
position of the new government at the expense of local governments was related to credits in real
property tax applied to certain state-owned enterprises (railways, post office), which depleted the
communes' income. The government interfered in the operations of city guards by means of
awarding special certificates. Voivodes were active, too, suspending resolutions of local
governments and making their functioning more difficult under any pretext. [23] Voivodeship
offices began taking over the competences of marshal’s offices in the scope of management of
EU funds. In the search for weaknesses of local governments' offices, the government employed
secret services staging special inspections and controls. It was commune heads (town and city
mayors) who most bitterly suffered from governmental dominance further to their salary cuts
which happened in spring 2017.

Certain actions pursued by the government were almost invisible, often being seen only
at the stage of preparing local government budgets. Others hit the headlines from the start, thus
mobilising local communities supporting their representatives in a conflict with the government.
That was the case with the Act on Decommunisation of 1 April 2016 (which was later amended
numerous times), pursuant to which communes' authorities had to change the names of streets
and memorial sites which (according to experts from the Institute of National Remembrance)
evoked the Communist past. However, the problem was that the vast majority of names and
memorials of that kind had already been removed, and those existing would not, by far, invoke
clear negative associations and had numerous local connotations. As a result, a wave of protests
and suits in administrative courts swept across Poland. It turned out that the central authorities
could not effectively implement their plans. In Warsaw alone, the voivode (as a result of
objections expressed by the city authorities) tried to change the names of 47 streets on his own,
however, the attempt was blocked by the court. [24]

As concerns other anti-local government actions, the government was defeated. The most
spectacular defeat concerned the draft of the bill on the regional chambers of audit (RIOs). At the
same time, it was the strongest attempt at limiting the local government independence by
strengthening the control powers of RIOs. The chambers were to audit local governments in
terms of their management. Chairmen of the chambers were to be appointed by the prime
minister, whose decisions would be immediately enforceable (until then, local governments had
the right of appeal against such decisions to courts). That would make it possible for the
government to install administrative managers in towns or cities under any pretext. The bill was
vetoed by the president and it was the first such significant veto of that politician. [25] The
government did not make another attempt at that reform, and local governments had proved to be
successfully lobbying with the head of the state. The government also gave up on limiting the
term of office of local government authorities (commune heads and councils) to two years. The
law will come into force as late as in 2028.

Resistance of local government circles against centralisation plans of the government was
manifested not only in discretely seeking allies within the circle of the president and across
various wings of the ruling grouping (which was made up of a coalition of one large party and
two small right-wing and conservative parties). In January 2017, a Social Defence Committee of
Local Governance was established under the initiative of marshals of the four regions with a
political back-up from the Polish People's Party. Nonetheless, a true measure of the government's
success in limiting the role of local governments was the election of commune councillors and
heads that took place in autumn 2018. The ruling party suffered a defeat in large cities and
medium-sized towns. It fared better at the level of poviats, especially in the eastern regions and
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in the elections of executive powers by councillors of voivodeship local assemblies. That
allowed PiS politicians to seize power in nine (out of 16) voivodeships. PO politicians won in the
first election round in Warsaw and several of the largest cities. The Civic Coalition won the
election of mayors in 22 towns and cities, whereas Kaczynski's party won only in four. [26] A
tragic outcome of the anti-local government campaign conducted by the ruling party was the
assassination of Pawet Adamowicz, Mayor of Gdansk, in January 2019. It was carried out by a
mentally unbalanced criminal, who stabbed the city mayor to death in front of the audience,
while he was on stage during a charity event. The murderer was crying out loud slogans against
PO and the mayor, who had been previously brutally attacked by the pro-government television.

Summary

The two-tier nature of the Polish administration (central and local government) is a
permanent achievement of the political transformation and it not only provides for effective
public governance, but also serves as a foundation of democracy. Conflicts between the central
and local authorities exist in each state that follows such a division. These have been forever
accompanied by a discrepancy of interests between the state capital and the peripheries, and
those phenomena occur in almost each unitary state. However, nearly thirty years of history of
Polish decentralisation shows the durability of that phenomenon, despite temporary constraints
and changes.

The institutions of Polish territorial self-government are evaluated much better than the
central administration. An average head of commune enjoys more trust of its inhabitants than
cabinet members. Councillors have a larger support than members of the parliament. Two-thirds
of the Poles believe that while taking decisions concerning the inhabitants, local authorities
consider their opinions. As regards national issues, such opinion is expressed only by one-third
of the population. [27] The above data clearly shows how differently public authorities are
assessed at the national and local level.

Local government officials try to avoid party-linked labelling. In extreme cases, they
would even negate the plain truth that they represent the world of politics. [28] That is mainly
driven by the willingness of dissenting from political conflicts associated with the parliament and
political life leaders; however, it defies the fundamental logic of the state political system, which
has turned territorial self-government into a de facto political institution. As concerns its
semantics in social communication, territorial self-government is associated in the Polish
language with procedures, local issues and boredom, while politics means fighting, conflicts, and
divisions.

The current state of public affairs in Poland is indicative of the most serious crisis along
the central government and local government lines. The 2018 election allowed the local
(independent) circles and the opposition to maintain their important position in the Polish
politics. Simultaneously, the ruling party has not abandoned recentralisation of the state,
postponing final actions until the period after the parliamentary election (autumn 2019). Such a
phenomenon fits into many other anti-democratic processes visible in Poland and in many other
countries in Europe and in the world.

Recommendations for upholding the process of state decentralisation and harmonious co-
operation between the central and local government are not simple. Proper education at primary
and secondary schools is necessary to strengthen stronger identification and participation at the
local authority level. It would be advisable to make changes in the electoral system that would
ease the parties' pressure on individual activists, while promoting their relations with the region
from which they run. It would be also advisable to increase the financial and political
independence of territorial self-government which would allow its representatives acting towards

the central administration as partners and not petitioners.
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MUTHA BE3INEKA YKPATHU
Porarunceka H.3., kanouoam ropuouunux nayx

Rogatynska N.Z. CUSTOMS SAFETY OF UKRAINE

Anomauia. Ilpoananizosano cyuacnuii cmaw 3a0e3nedenHts Mumuoi 6esnexu ma 3p00.1eH0 BUCHOBKU U000
ii edockonanenns. /lana cmamms, maKodic, NPUCEAUEeHA KPUMIHOLOLIYHIL Xapakmepucmuyi Mumuoi Oe3neku 6
KoHmekcmi it poai 3 3a0e3neuents HayioHaawHoI be3neku YKpainu 8 ymoeax cbo2ooents. Ilpogedents 00cnioxnceH s
OCHOBHUX NOHAMb MUMHOI Oe3neKy ma ii posi K CK1a0080i YacmuHu HAYiOHATbHOL Oe3neKu 0epicasi.

Kniouoei cnosa: besnexa, mumna 6e3nexa, KpUMIHOIO2I, MUMHUUYS, HAYIOHAbHA 6e3neKa.

Abstract The activities of customs bodies are one of the important elements in ensuring the national
security of Ukraine; the place of customs policy in the national security policy of Ukraine is determined by its task

109



of ensuring economic interests and security of Ukraine; the customs security object is the customs interests of the
state, which provide both foreign economic and customs security, the main subject of ensuring the customs security
of Ukraine are the DFS of Ukraine.In the future, when implementing the customs policy of the state, it is necessary
to consider the activities of state bodies involved in this process, in a complex, since all government bodies in this
area are united by one goal - ensuring national and economic security of the state. Further research demands the
categories "economic security” and "customs security" and their impact on the practical activities of customs
authorities.

In the future, customs security will continue to be an integral part of the country's economic security. In
this context, the key tasks are the implementation of internationally-defined instruments for international trade
regulation based on compliance with the Framework Safety and Trade Facilitation Standards developed by the
World Customs Organization to identify and prevent internal and external threats.

In other words, Ukraine's customs security should be based on the accumulated experience of functioning
of the customs systems of the world and be a holistic dynamic system.

The priority task of the customs authorities is to protect national interests. It is advisable to take into
account the experience of the leading countries of the world, namely:- to clearly emphasize priorities in national
interests in the regulation of foreign trade; to approve the principles of reciprocity in providing foreign trade
advantages and compliance partners with the requirements of fair competition; - to provide for the possibility of
protecting national economic security through criminal, legal and administrative - legal support.

Key words: safety, customs safety, criminology, multinational, national security.

Kareropii, siki ONMCYIOTh 30BHIIIHBOEKOHOMIYHY Oe€3IeKy, MpEeACTaBlieHI B OaraTbox
HayKOBUX po0OOTax, aje KOMIIEKCHE BHUBUYEHHS MUTAHHS ‘“‘MHTHOI O€3MeKn’ Ta BU3HAYCHHS
CYMDKHHX 3 HEIO KaTeropiil Ha CbOro/iH1 BIICYTHE. AHaJIi3 OCTaHHIX JOCIIPKEHb Ta MyOJIiKalii.
[Tomryk i po3poOka METOIIB HAYKOBOI OIlIHKK MpoIeciB ¢opMyBaHHS O€3MEKH B OKPEMHX
chepax KUTTEISIBHOCTI, METOJUYHUX IMIJIXOMIB Ta MPAKTUYHUX PEKOMEHJAId II0a0
YIpaBIIiHHS, CTBOPCHHS MOJENCH HeHTpamizaiii ¥ onTumiszamil CHCTEMHUX, BHYTPIIIHIX 1
30BHIIIHIX HEeOE3MeYHUX BIUIMBIB MalTh MicClle B poOOTax BITYM3HAHHUX Ta 3apyOLKHUX
yueHux:Anekcannpona, Jl. Amamca, Bb.M.Annpymkisa, O.[.Amomi, E. A. Apycramosa,
C.B.benosa, Il.boynnepa, A.Becrinra, O.C.Bnacioka, B.M.I'eiiuss, E.Atrinca ¢on [eiicay,
ETlynsina, b.M.Janummmuna, M.I. [Homimmsoro, C.I.JJoporynmosa, LI.JdynHikoBoi,
C.dypsixama, O.b.€roposa, S.A.XKanino, B.B.3anapuoro, /I.B.3epkanosa, A.b.Kaunncekoro,
H.b.Kupuu, B.M.Ky3uenosa, II.M.Ky3zsmenko, E.M.JlibanoBoi, B A.Jlinkana, JI.M.JIoradoBoi,
B.I.MynTisna, B .Il.Haymenka, O.®.Hosikosoi, C.L.ITupoxkosa, b.B.Ilpuxina, O.M.Pycaka,
I[1.T.Cabnyka, [I'.B.Temmuucekoro, C.II.Tkauyka, B.M.Tperoduyka, M.l.®dameBcbKoro,
JL.T.YepBoBoi, M.I".Uymauenka, A.A.UyxHo, P.Illennona, B.I.fIpoukina Ta inmmux [4].

B ymoBax CTpIMKOro pO3BUTKY CYCHIIbCTBA IMOHATTS ‘‘Oe3leka” oaepikajlo BEIMKE
MOLIMPEHHS B HAYKOBIH JIITEpaTypl, HABUAIbHUX MOCIOHUKAX Y 3B SI3KY 31 3pOCTaHHAM KIJIBKOCTI
HeOe3NeK 1 yBaru A0 HUX 3 OOKy JAep)kaBH, TPOMaJCbKUX OpraHi3aliii, pi3HUX MapTiil 1 pyxXiB,
HayKOBIIiB [1]. Baxk1BOIO CKJIaIOBOIO HaIllOHAJIBHOI O€3MeKu YKpaiHu € eKOHOMIYHa Oe3rmeka
Ta ii CKJIaJ0BI - 30BHIITHHOEKOHOMIYHA Ta MUTHA Oe3reku [2].

CyTHicTiO KaTeropii “Oe3neka” € 3aXUIIEHICTh KUTTEBO BAXKIUBHUX MOTPEO, IHTEPECIB i
LIHHOCTEH JIOJWHU, HACEJICHHS, Jep)KaBU Ta il perioHiB, mo rapantoBani KoHctuTyiiero Ta
3aKOHOJIABYMMH aKTaMHM YKpaiHH, BiJ BHYTPIIIHIX Ta 30BHIIIHIX 3arpo3, sika 3a0e3MedyeThCs
TISUTBHICTIO JEp)KaBHUX OpPraHiB IIONO BUKIIOYEHHS (3HIDKCHHS) HEOE3MEKHM Ta CTBOPEHHS
0e3MeYHUX YMOB XUTTEIISIILHOCTI [5].

3akoH Ykpainu «IIpo ocHOBU HalioHanbHOI Oe3neku Ykpainm» Big 19.06.2003 Ne964 -1V
OCHOBHUMH 3acaJlaMd Jep)KaBHOI MOJITHKHA BHU3HAYMB [UISX CIOPSIMYBAaHHS Ha 3aXHCT
HallOHAJIbHUX 1HTEPECIB 1 rapaHTyBaHHS B YKpaiHi 6e3reku 0coOH, CyCIiIbCTBA 1 IepKaBU BiJl
30BHIIIHIX 1 BHYTPIIIHIX 3arpo3 B yciX cepax KUTTEASIIBHOCTI [6].

VY cBoro uepry, ceporo MUTHOI TONITUKU € 3a0e3MeYeHHs €KOHOMIYHUX IHTEpEeCiB Ta
Oc3nekn YKpaiHW, a II€ YITKO BH3HAYa€ MiCIIe MHMTHOI TOJITHKH Yy JACp)KaBHIM IOJITHIN
HalioHaJ bHOI Oe3neku [7, c. 8].

BiamosinHo 1o c¢t. 5 MutHOro koaekcy Ykpainu Big 13.03.2012 Ne4495-VI (mam — MK
VYKpainu) gepaBHa MUTHA MOJIITUKA — [1€ CHCTEMA MPUHLUIIIB Ta HANPSAMIB JIiSJILHOCTI IepKaBU
y chepi 3aXHCTy MUTHUX IHTEPECIB Ta 3a0€3MeUeHHs MUTHOI Oe3MeKku YKpaiHHu, PeryIrOBaHHS
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30BHIIIHBOI TOPTiBJIi, 3aXHCTY BHYTPIIIHBOI'O PHUHKY, PO3BHTKY CKOHOMIKM YKpaiHu Ta ii
iHTerpauii o0 CBITOBOi €KOHOMIKH. JlepKaBHa MHTHA IOJITUKAa € CKJIaJ0BOK YaCTHUHOIO
Jep>KaBHOI eKOHOMIYHOI MOMITHKY [8]. IcTopnuHO MHUTHA MOMITHKA SABJISIE 0000 Tepiry Gopmy
JIep>)KaBHOT'O PEryJlOBaHHs 30BHIMIHBOI TOpriBiai. CyTh ii BUpakaeTbCsi B PO3poOLl €AMHOI
CHUCTEMH Y3TO/DKEHUX CKOHOMIYHMX, MOJITHUYHUX, OpraHi3alliiHUX Ta IPaBOBUX 3aXOMIiB 3
PO3BUTKY 30BHIIIHBOCKOHOMIYHMX 3B’s3KIiB JepkaBd. OCHOBHI IJIIi MUTHOI TOJITHKH —
3a0e3nedeHHs HalOinbII e(pEeKTHBHOIO BUKOPUCTAHHS IHCTPYMEHTIB MHUTHOTO KOHTPOIIO 1
peryioBaHHs TOBapoOOMIHY Ha MHUTHIH TepuTopii VYkpaiHu, y4acTb Yy peanizamii
TOPTiBEIbHOMOMITHYHHUX 3aXO0/IB 11010 3aXHUCTY YKPaiHCHKOTO PUHKY, CTUMYIIOBAaHHS PO3BUTKY
HaI[lOHAJIbHOI €KOHOMIKH, CIPUSHHS CTPYKTYpHiil mepeOymoBi Ta peaiizaiis iHIIMX 3aBJaHb
EKOHOMIYHOI MOJITUKM YKpaiHM. MHTHA MONITHKAa Ma€ CHPUATH peaizanii eKOHOMIYHHUX
1HTepeciB nepkaBy. 111 HallloHAIbHUMH €KOHOMIYHMMM 1HTEpEcaMH CliJl pO3yMITH CYKYIHICTh
00’€KTUBHUX EKOHOMIUYHUX NOTped HE3aJIeKHOI KpaiHHW, 3aJ0BOJICHHSA SKUX 3a0e3medye
edexTruBHE DYHKIIIOHYBAHHS 1 CTAJIMHA PO3BUTOK i1 EKOHOMIYHOI cucTeMu. EKoHOMIYHI iHTEpecH
BHUCTYNAIOTh IPOBIJHOI CKJAJOBOK CHCTEMHOI CYKYITHOCTI HAI[lOHAJIbHHMX IHTEpECIB.
AHaJOriyHO, €KOHOMIYHA Oe3leKka — CKJIaJoBa HAI[IOHAJTBLHOI OE3NeKH, siKa, Y CBOI 4epry, €
BIIOUTTSAM MOTATY A0 3a0e3MedeHHs OAHI€l 3 TOJOBHUX MOTPEO JIOJWHU Ta JIIOACTBA — O
Oe3neuHoro icHyBaHHs. HopmaTuBHE 3aKpilUIEHHS MOHATTS HalllOHAJIbHOI O€3NeKH 3HAHILIOo Y
ct. 1 3raganoro 3akony Ykpainu «IIpo ocHOBHM HamioHaabHOI Oe3mekn YKpaiHuy»: «HaIlOHAJIbHA
Oe3mneka — 11e 3aXHILIEHICTh )KUTTEBO BAKIMBUX THTEPECIB JIIOJUHHU 1 IPOMaJISTHIHA, CYCITIJILCTBA 1
JepKaBH, 3a AKOi 3a0e3MeYyroThCsl CTaIMii PO3BUTOK CYCHiNbCTBA, cBOE (O0’€KTOM MHUTHOL
0e3meku, TOOTO TMM, Ha 3aXKMCT YOro BOHA CIPSIMOBaHa, € MUTHI iHTEpecH JiepxaBu. SIK BBaxae
I1. B. [Tamko, MUTHI iHTEpecH 3a0€3Meuyr0Th SIK 30BHIIIHBOEKOHOMIYHY, TaK 1 MUTHY O€3IeKy,
aJie py bOMY MalOTh MEBHI BigMiHHOCTI [9, ¢. 7-14].

Tak, 10 MUTHUX IHTEpeECiB, 3aXUCT SKUX 3a0e3rneuye 30BHIUIHbOEKOHOMIUHY Oe3IeKy
VYkpaiHu, SIK CKJIaJ0BOi YaCTHHU €KOHOMIYHOI O0€3IeKH, MOXKHA BITHECTH: — CTBOPSHHS YMOB JIJIS
aKTHBIi3allil pO3BUTKY €KOHOMIYHHMX Cy0’€KTIB, BITYM3HSIHOI' 0O HAYKOBO-TEXHIYHOIO MOTEHIIIAIY;
— YOpPOBAJUKEHHS UYHWHHOIO MeXaHi3My 30epeXeHHS 1 BIATBOPEHHS NPUPOJHHUX, TPYIAOBHUX,
IHTENIEKTyaJIbHUX, €HEPreTUYHUX PECYPCIB Ta OCHOBHUX (DOHAIB Ha TEPUTOPIi Jep)KaBU, a TAKOX
€KOHOMIYHOI'0 CTUMYJIIOBaHHS 1X HaWOLIbII e(EeKTHUBHOIO BUKOPHCTaHHS B MeXaX KpaiHu; —
3a0XOYEHHS MIAMPUEMCTB 70 €(PEKTHBHOTO 30BHINIHHOCKOHOMIYHOTO CIIBPOOITHUIITBA TOIIO.
Jlo MUTHHX 1HTEpECiB, 3aXUCT SAKUX 3a0e3reuye MUTHY Oe3neKky YKpaiHu, MOXKHA 3apaxyBaTH: —
CTBOPEHHSI CIIPUATIMBHUX YMOB JUJIS TTOJICTIICHHS TOPTiBJI, CIPHSHHS TPAH3UTOBI, TPUCKOPEHHS

TOBapoOOIry 1 MacaKUpPOMOTOKY uYepe3 MUTHUNU KOPIOH; — CBOE€YACHE W TOBHE CTATHEHHS
MOJIaTKiB 1 MUTHHX 300piB; — €(EeKTHBHY oOpraHizaimito OOpOTHOM 3 MOPYIICHHSIMH MHUTHHUX
npaBui Ta iX 3amobiraHHs; — HAOMM)KEHHS MUTHOTO 3aKOHOAABCTBA JO CBITOBHX BHMOT,

PO3BUTOK MIKHAPOIHOTO CIIBPOOITHUIITBA B IAPUHI MUTHOI CIIPaBU; — HEAOIMYIIEHHS BBE3ECHHS
Ha TEPUTOPIIO JEp’KaBU HEAKICHMX TOBapiB, BUKOPUCTaHHS 1 CHOXHBAaHHSA SKUX CTaHOBMUTH
HeOe3IeKy /st 340pOB’ sl HAaCENIeHHsT; — HEJONMYIIIeHHS BBE3CHHS MPOAYKIii HU3HKOI0 MOpaJbHO-
€TUYHOT0 3MICTy, IO NpOIarye MiKHAIIOHAIbHI KOH(IIKTH, cenapaTu3M Touio. ['omoBHUM
Cy0’€eKTOM 3a0e3MeueHHsT MUTHOI O€3MEeKH € OpraHd MHUTHHII, OCKIJIbLKM HHUMH O€310CepeHbO
3MIIHCHIOETHCS Iep:KaBHA MUTHA CIIpaBa.

3Bakaroun Ha (ickanbHy (QYHKIIIO, AiSIBHICTH OpPraHiB MUTHOI CIy>KOM Mae 3HaYyHUUN
BIUIMB Ha comiajbHy cepy, amke BiJ piBHS MOMNOBHEHHS JEPKABHOTO OIOKETY MOJATKAMH,
300pamMHl Ta 1HIIMMH TPONIOBUMHU HAJIXOKCHHSIMHU 3aJICKUTh MOXJIMBICTh MOKPUBATH BUTPATH
COIIIAJILHOTO XapaKTepy, HAMpaBIIIOUYM KOIITH 3 OIJKETYy Ha BIAMOBINHI goTamii, cyOcuuii,
Mporpamu, BUTUIATH 3apOOITHOI MJIaTH 1 TeHCIH Tomo. Skmio OpaTu 10 yBaru NpoTHUIII0 OpPTaHiB
JIOXOAiB 1 300piB HE3aKOHHOMY TEPEMIIICHHIO 3a00pOHEHUX MPEeIMETIB, MPUMipOM
HapKOTMYHUX 3aco0iB, CYMHIBHOI MEAMYHOI MNPOAYKIii, MOXHA CTBEPIKYBaTH IIPO
Oe33amepeuHuii (akT 3axXMCTy MHUTHHKaMu SKATTS 1 3mgopoB’s Hamii [10, c. 104-105].
Pi3HOOIYHICTh MiSTBHOCTI OpPraHiB MHUTHHIII Ta IIUPUHA OXOIJICHHS HUMH chep CyCHiIbHOrO
KHUTTS Ma€ BEJIUKY KUTBKICTh IPUKJIA/IIB, ajle HAWBAXIIMBIIIAM Cepe] HIINX, HATIEBHO, € 3aXUCT
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MUTHUKAMH CaMe€ eKOHOMIYHHUX iHTepeciB aepxaBu. OCOOJUBOCTI Cyd4aCHOT'O BHYTPIIIIHBOIO Ta
30BHIIIHBOTO CTAHOBHUINA YKpaiHW, 3aHenana il eKOHOMIKH, BIHCBHKOBI /il Ta MOJITHYHA KpHU3a
poOJIATh HEMOXKIJIMBUM IIEPEHECEHHS Ha HalllOHAJbHI YMOBH THUX TOPrOBEIbHOEKOHOMIUHUX
MEXaHI3MiB, 5Kl CKOHCTPYHOBaHI B 1HIIMX KpaiHax BiJMNOBIJHO J0 iX YMOB Ta MICLSl B CBITOBOMY
rocriogapcTBi. OqHAK TPUHIIMIIN «KOHCTPYIOBAHHS» IIMX MEXaHi3MiB, OCOOJIMBO y3rO/KEHHS Ha
0araToCTOPOHHIN MD>KHAPOJIHIM OCHOBI, 1 HOPMHU, 1110 chOPMYyBaJIKCS HA Iii OCHOBI, MAaOTh OYTH
B3SATi 710 yBaru mpu CTBOPEHHI, PO3BUTKY 1 OHOBJICHHI MEXaHi3My MUTHOI MOJNITHKHA B YKpaiHi.
[Tix gac ii BUKOHAHHS MOTPIOHO BPaxOBYBAaTH JOCBiA 1 mocTcomiamcTuuHux kpain. Tomy cria
0OMiIpKOBAHO OpraHizyBaTu poOOTy 3 po3poOKH MHUTHOI momiTukH. HeoOxigHO mam’staTH, 10
¢inocodis 30BHIMIHBOI MOJITUKU MOBMHHA TMOJSITaTd B TOMY, IO BCl MHOJMITUYHI MHUTAaHHA
HEOOXiZIHO pO3TJsIIaTH dYepe3 NpU3My HAIllOHAJbHUX EKOHOMIYHUX iHTepeciB. I[HTepecu
Hal[lOHAJIbHUX BHUPOOHUKIB — OCb IPIOPUTET 3O0BHIMIHBOEKOHOMIYHOI MOJITUKU. BoHUM €
HaWOLIBIIMMH TIJIATHUKAMH MOJIaTKIB, TapaHTaMU 3/I0POBOi €KOHOMIKH, JIPKEPEIOM 3alHSITOCTI B
PUHKOBIM ekoHoMili. 3BUYaifHO, IHTEpecH BUPOOHHUKIB 3 PI3HUX CEKTOPIB EKOHOMIKH
BIJIPI3HSAIOTHCS, TOMY BiATMOBIIHI YPSIIOBI areHIlii MarOTh MPUKIJIACTH 3YCUIUIA a0W HAJIATH PIBHY
MOYJIMBICTh 3BEPTATHCS 32 3aXMCTOM YU 3 BUMOTOIO 0 JEpKaBHUX OpPraHiB yciM Ccy0’ekTam
roCHOJapChKOi AiSIBHOCTI. Y CBOIO YEpry BIUIMB €KOHOMIYHHMX CHJI CYyCNUIBCTBA HA MPUNHATTA
3aKOHOJIAaBYMX AaKTIB 1 pIIIEHb BUKOHABYOi BJIAJM 3YMOBJIIOE PO3BUTOK PI3HUX Tramy3en
YKpaiHCBKOTO TpaBa 3 PEryJIIOBaHHS 30BHINIHHOCKOHOMIYHOI AisbHOCTI. OpraHu MUTHHIN
MIOBUHHI 3pOOUTH CTaBKY Ha BIOCKOHAJICHHS Mpo(deciiHUX HABHKIB CBOIX CIY>KOOBIIIB, BMiHHS
IPaMOTHO 1 HMIBUJAKO, BiAMOBIAHO 1O 3aKOHOJABCTBA, OOCIYXHUTH TPOMASH, & TAKOXK BCTUTATU
CTeXKHUTH 3a MpollecaMu, 0 BiAOyBaroThcs B KpaiHi. [Ipy nbomy aye BaXXJIUBO MIIXOJUTH 10
BUPILICHHS MHUTaHb 3BA)KCHO: HE 3aBUINYBAaTH, aJie 1 HE 3aHIKYBATH CBOIO BIAaJy HA MiCISX.
Heo0xinHo, KpiM TOro, MpamioBaTi B TICHOMY KOHTAKTi 3 OpraHamMH MiCLEBOI BJIaJu. 3aXUCTOM
eKOHOMIYHMX IHTEpecCiB MOBUHHI 3aiimMaTHCcid HpodecioHanu, a HE PI3HOr0 pPoAy MONITHUYHI
MOMyYJIiCTH Ta eKcTpeMmicTh. [IOKM [bOro He 3po3yMi€ Bjaaa, BITUM3HSAHI Oi3HECMEHH Ta
BUPOOHUMKH HE BiTIyBATUMYTh ceO€ 3aXUIEHNMH HE TUIHKU Ha 30BHIIMIHIX, ajie 1 Ha BHYTPIIIHIX
pHUHKAX.

Tox cnif 3a3Ha4YMUTH, IO JISUTBHICT MUTHUX OPTaHiB € OJHUM 13 BaKJIMBHUX €JIEMEHTIB y
3a0e3MedYeHH] HalllOHAJIbHOT Oe3neku YKpaiHu, MiCIleé MUTHOI MOJITUKH Y JAepiKaBHIM MOMITHL
HaI[lOHAJILHOT OEe3MeKH BU3HAYAETHCS ii 3aBIaHHIM — 3a0€3MEUCHHS] CKOHOMIUYHUX IHTEpPECiB Ta
Oesnexkn YkpaiHu, 00’€KTOM MUTHOI O€3MEeKH € MUTHI IHTEpECH JepKaBH, sIKi 3a0€3MeUyI0Th K
30BHIIIHBOEKOHOMIUHY, TaK 1 MUTHY O€3MeKy, TFOJIOBHUM CYO €KTOM 3a0e3leueHHs] MHUTHOI
Oesnekn Ykpainu € opranu [A®C Vkpainu. Y nmoganpmomy npu peasnizamii MUTHOI TOJMITHKH
Jep>kaBy HEOOXITHO PO3TIISAATH TisJIbHICTD I€P’)KaBHUX OPraHiB, IPUYETHHUX J0 BOTO MPOIlecy,
B KOMIUIGKCI, OCKUIBKM BCi Jep)KaBHI opraHu B IIidi cdepi 00’€THaHI OJHIEID METOK —
3a0e3MedyeHHs HalllOHAIbHOI Ta €KOHOMIYHOi Oe3meku aepkaBu. [lomampiioro mociimkeHHS
BUMAararoTb KaTeropii «eKOHOMI4Ha Oe3leka» 1 «MUTHA Oe3leKka» Ta iX BIUIMB Ha MPAKTUYHY
TSUTBHICTh MUTHHX opraiB[11].

[IpiopuTeTHUM 3aBIaHHSIM MUTHUX OPraHiB € 3aXMCT HalllOHAJIbHUX 1HTepeciB. JoniinbHO
BpPaxOBYBAaTW JOCBiJ MPOBIAHUX KpaiH CBITY, a camMe: — YITKO aKIEHTYyBaTH MPIOPUTETH Yy
HalllOHAJIBHUX IHTEpecax IijJ Yac peryJtoBaHHsS 30BHIIIHBOI TOPTIBIi; 3aTBEPAUTH IPHHIIUIIN
B3a€EMHOCTI B HaJIaHHI 30BHIIIHBOTOPrOBEIBHUX IEpeBar 1 JOTPUMAaHHI NapTHEpPaMH BUMOT
CIpaBeIIMBOI KOHKYPEHIIIl; — mepeadauyuTd MOXIJIUBICTh 3aXMCTY HalllOHAJIBHOT €KOHOMIYHOT
0e3MeKy IIITXOM KPUMIHAJIBHO — IPAaBOBOI'0 Ta aIMIHICTPaTUBHO — IPaBOBOI0 3a0€3MEUEHHS.

VY maiibytHbOMy MHTHa Oe3neka W Hajaii 3aJuIIaTUMEThCs HEBiJ €MHOIO CKJIaJ0BOKO
€KOHOMIYHOI 0e3MeKH JepkaBu. Y bOMY KOHTEKCTI KIIFOUOBUMH 3aBJIaHHSIMHU € IMILIEMEHTaIlis
MDKHApOJHO-BU3HAYCHUX 1HCTPYMEHTIB pEryJIIOBaHHS MIDKHApOJHOI TOPriBJIi Ha OCHOBI
IOTpUMaHHS PaMKOBUX CTaHAapTiB 3a0e3nedyeHHs Oe3neku Ta CHPOILEHHS IMPOLEayp
MDKHapOJIHOT TOPTiBili, po3polsieHnX BCecBITHHOI0 MUTHOIO OpraHizalli€lo 3 METOI0 BU3HAYCHHS
Ta TMOMEpeIKEeHHsI BHYTPIIIHIX 1 30BHILIHIX 3arpo3. [Hakmie kaxy4yu, MUTHa Oe3neka YKpaiHu
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NMOBUHHA 0a3yBaTHCh Ha HaKOIMYEHOMY JOCBiZi ()YHKIIOHYBAHHS MUTHUX CHCTEM CBITY 1 OyTH

LTICHOK JUHAMIYHOK CHCTEMOIO.
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€BPOIEMCBHKI TPAJUIIII BEPXOBEHCTBA ITPABA
CesprokoB JI.I'., ToKTOp IOpUANYHUX HAYK, Ipodecop, mpodecop kadeapu Teopii mpaBa
Ta nepxaBu IOpuananoro dakynpTeTy npaBa KuiBChbKOro HalliOHaIBHOTO YHIBEPCHUTETY iMEHi
Tapaca I[lleBuenka

Sevryukov D.G. EUROPEAN TRADITIONS OF THE SUPREMACY OF LAW

Anomayia. Cmamms npuceauena npobremi inmepnpemayii CMUCIO8020 HANOBHEHHS NOHAMb «NPABO6a
depoicaga» ma «NAHYBAHHS NPABA» SAK GUSHAYANbHUX YUHHUKIE Y PO3GUMKY SKICHO GIOMIHHUX €8PONEUCbKUX
mpaouyiii eepxoseHcmea npasa. Buoxkpemneno 06i mpaduyii gepxo8encmea npaga — KOHMUHEHMAIbHY MAd AH2O0-
CAKCOHCHKY, 5IKI Npu 6Cix meHOeHYisx 30nudicenHss 30epicaromv 6iOminHi pucu. Ilegna yuigpikayis y po3ymiHHI
dopmanvHux  YIHHICHO-CYOCMAHYIIHUX ~ACNeKMI8 B8epXOBeHCMBA Npasd, IHOUGIOYaliCMuyHe CRPAMYGAHHS
npagocy0os sMeHulye 0ocse 8iOMIHHOCHEN Y OOKMPUHATbHUX VAGIEHHAX W000 NPA8osoi npupoou nyoaiyHo-81aoHol
opeanizayii, it medc ma moxcaugocmell. YxKpaina cnpuiinsiig KOHMUHEHMAIbHY i0eoiocemy npagosoi depacasu. Y
NOCMPAOAHCLKUX Peanisx 0eK1apamueHOCHmi ma meampaibHOCMi 6 MAKill KOHCMPYKYIL 80J11 OOMIHYE HAO NPABOM.

Knrouosi cnoea: sepxosencmeo npaea, npasosa 0epiicasd, NAHYSAHHS NpAsd, Npagocyoos, mpaouyis,
0bpaz depoicasu, CUMYIAKD, NPABA THOOUHU.

The article is dedicated to the problem of an interpretation of highlight the content of notions «the State of
law» and «the rule of law» as main determinants in the development of qualitatively different European traditions of
the supremacy of law.

United Europe is unified in its devotion to the supremacy of law as a necessary condition of preservation
and advance of shared values. However, the supremacy of law as a complex of principles, mechanisms, and
procedures is not largely heterogeneous in the European area. Basically, it is referred to different traditions of the
supremacy of law — continental and Anglo-Saxon, which at all tendencies of getting closer preserve distinguishing
signs. The frame of the meaning of the State of law (lawful state, law-based State, Rechtstaat, Etat du Droit) is a
construct that derived from the outlook from which the state has own person. It is a subject of social activity with its
own will which can claim to the representation of the will of all. The state as a person is ambivalent because it can
act under the law or distort the idea of the law.
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At the same time in the Anglo-Saxon intellect tradition, the image of the whole monolithic state, that is
contrasted with civic society, is absent. The public-powerful organization is distributed in separate institutions that
are not a state-person. The powerful institutions are ordered components but not it’s creators.

The convergence of the European traditions of the supremacy of law is implemented through the national
and international justice systems. Some form of standardization in an understanding of formal valuable and
substantial aspects of the supremacy of law, the individualistic direction of justice reduces the number of differences
in doctrinal images of the legal nature of the public powerful organization, its limits and opportunities.

Ukraine perceived the continental ideology of the legal State. In the post-soviet reality of pretentiousness
and theatricality in such construction the will dominates above the law.

Key words: the supremacy of law, the State of law, the rule of law, justice, tradition, image of the State,
simulacrum, human rights.

ITocranoBka mpoGaemu. YkpaiHa 3 yaciB 3700yTTs HE3aIEKHOCTI JACKIAPYE CBOE
MparHeHHs cTaTH YacTuHolo €Bporu. Ha xanp mnumie reorpadiqHOro po3TallyBaHHS He
JOCTaTHBO, 1 SK CBIAYUTH ICTOPUYHUN TOCBiJ, KpaiHH, 11O THepedyBaroTh B Oe3mocepenHiii
OMU3bKOCTI, MOXKYTh OyTH BiJIJalieHI ofHA BiA OAHIM HMBLM3amiMHMMHM KopaoHamu. He €
TAEMHHUILIEIO, 110 LIUIAX «EBpOMeEi3alii» KpaiHu JIEKHUTb 4epe3 IMpaso. Vnerscsa He mume Ipo
JOTPUMAaHHS CyTO (pOpMajbHUX Ta HPOLEAYPHUX BUMOTI, ajieé 1 CyTHICHUX. €BpOIHTErpaliiiHi
MparHeHHss YKpaiHUu 3yMOBJIIOIOTh HEOOXIJIHICTh BU3HAHHS Ta BIPOBAHKEHHS BIAMOBIIHUX
NPUHLMIIB oOpraHizauii Ta (yHKIIOHYBaHHS IpPaBOBOi CHUCTEMH, 30KpeMa, IependaydaroThb
rapMOHi3allil0 HalllOHAJIBHOI CHCTEMH 3aKOHOJABCTBA 3 3apYODKHMMHU CHUCTEMaMHM, IPOBEIEHHS
CTPYKTypHUX pedopM 13 BIPOBAUKEHHAM HOBUX IIPaBOBUX I1HCTUTYTIB, MEPEOCMMCICHHS
IPUHIIMIIB IPaBO3aCTOCOBHOI JisJIbHOCTI Ta MPaBOPO3yMiHHS B 1ioMy. BonHouac 1eit npouec
HE BUKJIIOYA€ PO3BUTOK BJIACHOI IPAaBOBOI Tpaaullii, 30epexeHHs ii eJIeMEHTIB, KI OpraHidHO
BIIMCYIOTHCS] B KOHTEKCT €BPOIHTErpallii.

O6’ennana €Bpona €1MHa B CBOIi B1J1aHOCTI BEpXOBEHCTBA IIpaBa sIK HEOOX11HOT yMOBHU
30epeKeHHS] Ta MPOCYBaHHS CHUIBHMX I[IHHOCTEH. IIpoTe BepXOBEHCTBO IpaBa K KOMIUIEKC
MPUHIMITIIB, MEXaHI3MIB Ta TMPOLEAYP HE BHPI3HAETHCA OJHOPITHICTIO B EBPONCHCHKOMY
npoctopi. Ilo cyTi, #HaeTbcs mpo MABI €BPOMEHCHKI TpaAWIlii BEpXOBEHCTBA TIpaBa —
KOHTMHEHTAJIbHY Ta aHIJIO-CAKCOHCHKY, fKI IpPU BCiX TEHICHLISAX 30JMXKeHHS 30epiraroTh
BiIMiHHI pucHu. Lli BITMIHHOCTI CIIil YCBIJOMJIIOBATH 3 TOUKH 30py PO3yMIHHS IpoOJieM BIaCHOT
MIPaBOBOI CUCTEMH 1 B KOHTEKCTI €BpOIHTErpalii 30Kpema.

MeTo10 cTATTI € IHTEpIpeTallisi CMUCIOBOIO HalIOBHEHHSI MIOHSATH «IIpaBOBa Jep)KaBa» Ta
«MaHyBaHHS NPaBa» K BU3HAYAJIbHUX YMHHUKIB Y PO3BUTKY SIKICHO BIIMIHHUX €BPOIEHCHKU X
TpaJulliil BEpPXOBEHCTBA MpaBa, BUABJIEHHS NPUYMH CY4acHOIO 30JIMKEHHS B KOHLENTYyai3amli
PEeKUMIB ITPaBOBOrO BPSAYBAaHHS Ta MpobiieMaTH3allis BITYM3HAHOI Bepcii MPaBOBO1 IepiKaBH.

Buxiax ocHOBHOro Mmarepiajay jaocaiizkeHHsi. [IpuiiHsaTo BBaxatu, 110 JepikaBa €
IPaBOBOIO, SIKIIO B Hii Jli€ IPUHLIMI BEPXOBEHCTBA MpaBa. Jl0CTaTHHO 3arIAHYTH B Mepllli CTaTTi
yuHHOi Konctutyuii. IIpore Bce He Tak mpocro. IIpaBo iCHye B MOBHO-3HAKOBOMY IIPOCTOPI.
ToMy BaroMuM cTa€ CMHUCJIOBAa IHTEpOpETallis KIIOUYOBUX MOHATh. Ll TOHATTI He €
yHIBepcaJdbHUMHU. BOHM CTBOpEHI B MEBHOMY COIIaJbHO-KYJIbTYPHOMY cepenoBuili. ToO0To Ha
3axoni. I ocp Ha camomy 3axoni yTBOPHJIUCH JIBI TpajuLii — OfHAa — KOHTMHEHTAJbHA, sKa
cripuiiMae o0pa3 IpaBOBOi JiepXkKaBH, 1HIIIA — AHIJI0-CAKCOHCHKA, KA HE CXMJIbHA 3aMiHATH IIPAaBO
BOJICIO BJIAIHOTO Cy0’€KTa.

Ha eBponeiicbkoMy KOHTHMHEHTI CBOrO 4Yacy YTBEpAMWJIACh TpPAJULisl OTOTOXHEHHS
BEPXOBEHCTBA IpaBa 3 3aKOHHICTIO, TOOTO CyBOPHUM Ta HEYXUJIbHUM JOTPUMAHHSAM IMPHUIHUCIB
3aKOHOJIAaBCTBA 1 HaBITh MIJKOPEHHs 3akoHonaBuid Boii. [IpaBo Ta crpaBeaAuBICTH
ACOLIIFOIOTHCS HE CTIJILKH 3 TPABOCYISAM, CKUIBKH 3 CY0’€KTOM, SIKHI YOCOOJIIOE Ta MPEICTaBIISIE
cyBepeHa (cporogHi — Hapon). Bomns 3akoHonmaBisi, B sIKii (OpPMYIIOIOTHCS YSBIEHHS PO
CIIpaBeUIMBICTh, € BUINOIO, HIX MpaBocynas. Lle MOrio ctatu MOXIJIMBUM B CyCIiJIbCTBAxX, B
SIKUX BJIaJIHA BOJISI HE CIIPHIIMANach 3 BEMKOIO MiI03POI0 Ta HEMOBIpow. B Takomy comianibHOMY
CEpeNIOBHUIIll OpraHiuHO BHUPOCTAa€E o00pa3 JepkaBW, sKa HaaUie cede pPo3yMOM, BOJICHO,
MOpaJbHICTIO.
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CyuacHa KOHCTUTYLIHHA Jep)kaBa CTaja pe3yibTaToM TpuBanux HoBouacHUX
1€ONIOTIYHUX Ta IHCTUTYUIHHUX TpaHchopmauiid. Pedopmawis, ska Majga HaclIiAKOM
PO3IIMPEHHS IOpUCIUKLIT fepkaBy, [IpocBITHULITBO, 3 1i G€3MEKHOIO BIpOIO B MPaBOBi peGopMHU
Ta Komuikamii, pyx Ha moOyJOBy HaIllOHAJbHUX JAEpKaB, 3yMOBWUJIM (OpMYyBaHHS 00pasa
KOHTHHEHTAJILHOT JiepyKaBH (OpMaJIbHOT 3aKOHHOCTI. B Meax 11i€i Tpaauilii mpaBo Ta €TaTH3M €
CIOPITHEHUMU SBUIIAMH.

OO0pa3 Takoi Aep)kaBH MMOCTa€ B YSABICHHSIX HAPOMIB, MO TSHKIFOTh B OUTBIIIA Mipi 70
€TUKH BOJII, HIX JI0 MpaBa, Ta MOTPeOyIOTh Cy0’€KTa, CIIPOMOXKHOTO CHOPMYIIOBATH 3arajbHy
BOJIIO, «HAJATH 1i CUJIy BJAJAM Ta MPOMOBHUTH siK 3akoH» [1, ¢.82]. BrpyuanHs B colianbHi
MPOIIECH TIYMAyUThCS SK 3arajlbHe O1aro, a Jierami3M CTae 3aco00M JOCSTHEHHS IIiIeH.
Jlep>kaBa 3Hae Kpaile, MoXKe OubllIe, TOMY Bif il KOXKHOI'O WIEHA OYIKYIOTh IOKIPHOCTI Nepes
BIIQJIHUIMH PIMICHHSAMHA Ta AisSMU. 3arajpHoro Osara, abo TpHHANMHI OQIIIHHO BU3HAHOTO
yABIICHHSA TIPO 0J1aro, He iCHye IMo3a Jep)KaBHUM MEXaHi3MOM. 3aKOHOIAaBCTBO, PO3MOPSIYO-
BHUKOHABYa JIisUIbHICTh, CYJOYMHCTBO € TUMH B3a€MOIIOB’S3aHUMHU c(epamu, B SKHX 3arajbHe
0s1aro (HOpPMYJTIOETHCS, 3MIHIOETHCS Ta 3aXMINAETHCA. B 1IbOMY MeXaHi3Mi JepXaBa BiJITBOPIOE
cebe, 1110 BJIaCHE € KiHI[EBOIO METOIO.

KonTuHeHTanpHa moONiIecbka JepxkaBa He3a0apoM cTajda aHTHTE30l0 MPaBOBOL
nepxkaBy. CBoOOAl yMOINIAHOCTI, Ky Morja co0l JO3BOJIMTH JepXkaBa B IOBCSKIEHHUX
TypOOTax MNpo CYCHUIbHUNA A00pPOOYT, NMPOTHCTABUIM CYBOpPE JOTPUMAHHS MPHUIHUCIB, IO
CKJaJajo i1ean JAep)KaBH 3aKOHHOCTI. Alle KOHTMHEHTalbHa IIpaBoBa Jep)kaBa (30Kpema,
repmancbka Rechtstaat) Bce omHO 3anumiaeThCcsi KOJIEKTUBHO-MOJITHYHOK 0CO00, sIKa HE €
JIHILE OJIHI€I0 3 0araThboX MiJIOPSAIKOBAHUX MPaBy CyO’ €KTIB, a BU3HAETHCS IIEHTPOM, 3 SKOTO
MOXOJATh a00 JIETITUMYIOTHCS COLIAJIbHI 1HCTUTYTU. BOHa CTBOpIOE IOPUAMYHI IpaBHJA Ta
CBIZIOMO Ta IyOni4HO ceOe HuMu oOMexye. IIpore 1 3anpoBaKeHHS HOPM, 1 CAMOOOMEIKCHHSL €
BOJILOBUM aKTOM BIaJHOI 0COOU. Ii BONBLOBI pillleHHS MOXYTh OyTH BUBAaKEHUMH, PO3YMHHMHU,
nmo30aBiieHl 3aliBUX €MOLiN, aje BCE OIHO YXBAIOITHCI OCOOUCTICTIO, IO TaHye Haj
cycminbcTBOM. Takuii CTaH HE € MpaBIiHHAM IIpaBa, a MAHYBaHHSM BIAJHOI CTPYKTYpH, SKa
JeKJIapy€e BIAJAHICTh igeany BepxoBeHCTBa mpaBa. CTymiHb HAOMMKEHHS A0 LBOTO ieainy
3aBXK/IU 3aJiekala Bij micis Ta dacy [2, ¢.175].

JlepkaBa sIK palioHaJIbHUN Ta KOHBEHIIMHUM colliallbHUN THCTUTYT, CTBOPEHHI B IEBHUX
HUISIX, Ma€ aKyMyJIIOBaTH «COILIaJbHUN KamiTal», HacaMIlepell CHMBOJIYHMNA, M0 Mae
3a0e3MeYnTH B3aEMHE BU3HAHHS Ta CYCIUIBHY 3roay. | mpaBoBHii pecypc TyT Bilirpae KiIto4oBy
posib. CyBepeH Mae KOHTPOJIIOBATH METANoJie, 3a MEXaMU SIKOro I1HAMBIIU, K1 MPUPOTHO
CXWJIbHI JI0 aCOIIaJbHOCTI, HE MOXYTh OCMHUCIIOBAaTH Ta OI[IHIOBATH COIAJIbHUM TOPSJIOK.
[Ty6niyHO BiagHWE Cy0’€KT € BUIIMM aBTOPUTETOM, SIKMH JeKiapye oQiliiHy ICTHHY, IO
pO3IIK (PPOBYETHCS Ta KOHKPETU3YETHCSI B MPABO3aCTOCOBHINM MpakTUIll. 3aco0aMu coOLialbHOI
¢binocodii Ta KOHCTUTYIIHHOTO MpaBa OyB YTBOPEHHUH CHUMYIISIKD, 11O SBJISB COOOK MOPOXKHIO
¢dopmy, sSika B KOHKPETHHX ICTOPHYHHUX Ta COLIOKYJBTYPHUX KOHTEKCTaX MOXKE HAIlOBHIOBATHUCH
cneuuPpiuHUMU cMuciIaMu. JlocarHyTui conianbHUM KOMIPOMIC BU3HAYa€ HANIOBHEHHS 3MICTY
CUMYJISIKPIB IIPaBOBOI JEp)KaBUM Ta KOHCTUTYLIOHaNI3My. KOHCTpPyKIi KOHTMHEHTaJIbHOI
NPAaBOBOi JIEpXKaBH Ma€ MPUXOBAHUH TOTEHINA]d BIAXOMYy BiJ I[IHHOCTI JIFOJCHKUX IIpaB.
Micdonoris nepkaBu SK OKpeMoi 0COOM, BIJHOCHO HE3QJICKHOI BiJI CYCIUIbLCTBA, IMOJICTIIYE
KOHIICHTpAIIiI0 BJIaly, HE3BaXKalOuu Ha IOPUANYHI mepermkoau. Haciaiakom HaB’si3aHOro o0pasy
JEPKABU-O0COOUCTOCTI MOXKe OyTH ippaliioHami3aiisi MOJITHKHA, OOTPYHTYBaHHS MeCiaHChKOL
¢GyHKLIT HOCIIB BEpXOBHOI BaaM, NMPUBEICHHS «JIi0epanbHOl JIeMOKpaTii (HmapiaaMeHTChKOI,
Oypkya3Hoi a0 KOHCTHUTYIIHHOI) 1O MOPOKHBOI OOOJOHKM TOTO, YMM BOHA paHimie Oyna 3a
cBoero cyTTio» [3, ¢.146]. KorHiTHBHA MaTpullsd CIPUUHSTTS CBITY, B MEXax SKOi coIlialibHa
TIMCHICTh CHPUIMAETHCS Yepe3 KaTeropii aep)kaBu, CIPHUSAE 1I€OKPATUYHOMY TaHYBaHHIO
myOIiYHO-BIAHOT OpraHizaiii 0yab-IKOro THITY, 30KpeMa, Ti€l, ska He CIHUPAEThCS Ha MPaBo.
€Bpornelicbki HeIEMOKPAaTUYHI PEKUMU MUHYJIOTO CTOJITTS, SIKI HEBUMYIIEHO MiJKOPUIIHN cOO1
CYCHiJIbCTBO, B TOMY YHUCII 1 OPUANYHY MPOQECiiiHy CIBHOTY, ICKPaBHil TOMY IPUKIIA.
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IcropyuHa mpakTUKa 3acBiTYMIA, ILIO «COBICTH» OAHOOCIOHOIO 4YM KOJEKTHBHOI'O
CyBEpeHa He CTajla HaJIHHUM 3acO00M J1€BOCTI €TMUHUX, MOPAJIBHUX, IOPUIUYHUX OOMEXKEHb
Binaau. ETuka Boji, 110 po3yMi€Tbcsl HE 1HAKIIE SIK Taka, L0 OPIEHTYEThCS HA JOCATHEHHS
3arajgpHOro 0jara Haiii, B Cy4aCHOMY CBIT1 ITOCTYIOBO MepecTae O0yTH BU3HAYAIBHOIO 03HAKOIO
KOHTHHEHTaJIbHOT Tpaauiiii. Bons agminicTpartii, mo0 3a1MIIaTiCh JETITHMHOK, MAa€ CIIMPATUCh
Ha TIEBHI LIHHICHO-TIPaBOBI MiJBAJIMHUA. TOW MPUHILHKII JEPKABHOT'O CYBEPEHITETY pa3oM 3 HOro
HapOJHUMH BapiallisiMu, SKiii OyB 3aCHOBHHUIIBKHM JUIs JepxkaBu HoBOro dacy ik iCTOpUYHOTO
Ta MPU3EMJICHOTO, JIIOJICBKOT0 BUTBOPY 1 OyB CHpSIMOBAaHWN Ha TPUIMHEHHS W HEJOMYIICHHS
COI1aJIbHOI €HTPOINii, CAaMO3HMIIEHHS y PI3HOMAaHITHUX YBapax MICJIs JOCBIAY JABOX CBITOBHUX
BilfH BK€ HE BUTJIIIaB Oe3aibTepHATUBHUM ab0 TaKuM, 110 HE OTPeOy€e PO3PUBY 3 TPATUIIIEIO
YM TPUHAWMHI TEPEOCMUCICHHS. 3pYIICHHA BiJ BOJIBOBOTO JI0 IPAaBOBOTO BpPSAyBaHHA
BiIOyBa€eThCsl 3 HAKIAQJEHHSAM 30BHINIHIX OOMEXEHb Ha BEpXOBHY Biaxy y dopmi
KOHCTUTYIIITHOTO Ta MIXKHAPOIHOTO MPaBOCYS, SKiI CIPUSIOTh YCYHEHHIO BEPXOBHOI BJIAIH 3
MO3UIII HOMIHAJILHOTO Ta ()aKTUYHOT O BJIACHUKA MpaBa.

HartomicTe aHrio-cakcoHcbke mnanyBaHHs mpaBa (the rule of law) e cranom, ane
IPUHIIMIIOBO HE € «State» y po3yMiHHI «aepxasa». O0pa3 AepxaBH, HaBITh IPAaBOBOI, sIKa YyHHO
YJIOBJIIOE 3arajibHy BOMIO ab0 Po3yM, BUKJIAAA€ ii B TEKCTaxX, 110 HaOyBarOTh HIOM MariuHuUxX
BJIACTUBOCTEH /U1l MaHIMyJ LN 3 MPAaBOMOPSIKOM, € Yy)KUHHUM JUIsl aHTJIOCAKCiB. IcTopryuHO
00YMOBJIEHI CTUXIMHICTh Ta Ka3yaJbHICTh IIpaBa 3yMOBUJIM T€, 1[0 3MICTOM IIaHyBaHHS IIpaBa €
po3ocepe/KeHHsT Cy0’ €KTIB TPaBOTBOPYOCTI, HEMPUUHATTS KOAM(DIKOBAHOrO JIETali3My Ta
YCYHEHHSI MOXJIMBOCTEH mapTiiHoro nukraty. IIpaBo He moTparuise B MOJIOH A0 3aKOHY, SIKHUIl
Moxe OyTH (opMarbHO KOPEKTHUM, ajie MOJITUYHO 3aaHr'a)KOBAHUM. ICTOpPUYHO MpeleeHTHE
[IPaBO HIKOJM He OyJ0 «JepkaBHO OGOPMJIEHUM, IMPOTrOJIOLUICHUM SK YacTUHU OQILIHHO
YHHHOTO MMO3UTUBHOTO npasa» [4, ¢.406]. [IpuHumn cyBepeHiTeTy nmapiaMeHTy YTBEPIUBCS SK
MPOTH/isl OJHOOCIOHOCTI Ta CBAaBUILHOCTI MOHapXxa. Yepe3 ocoOIMBHI TUI MHUCIEHHS IOPHUCTIB
MapJIaMeHTChKI CTaTyTH CTUKAIOTHCS 3 MUHYJHMM, 3 HACTOPOXKEHUM CTABJICHHSM J0 IMOJIITHYHUX
iHHOBAIII 1 6araTuM apceHasnoM 3abe3neueHHs] HelepepBHOCTI MpaBa. «Y paMKax i€l Tpaguiil
ICTOpHYHUN JOCBi HE IMOCTaBUB MITYYHI KOHCTPYKIIil, CTBOPEHI JIOJWHOI, Ha POJb OIOp
HACTYMHUITBA. TyT MpaBo HE BTUIOETHCS CUMBOJIIYHO Y KOHKPETHUX 00pa3ax, a 3aMiCTh 11bOTO
MOKOITBCSl Ha TPUPOIHIA camooprasizaiii J0JCbKUX mporieciBy [5, ¢.329]. HemepepBHicTh
MPaBOBOI TPaJUIli, KyMYJISTHBHHH XapakTep MpPElEeACHTHOrO0 mpaBa («MHUHYJE IOCTIHHO
aKTyalli3yeThCs B TEHEPIIIHBOMY Ta OHOBIIOETHCA Yepe3 Hboro» [6, c.267]), 3amepedeHHs
abCTpakIiil BULIOTO MOPSAAKY B JOKTPHHI Ta CyAOBIM IMpakTHULll 3a0e3ledye MaHyBaHHS IIpaBa, a
He BOJI.

MixxHapoiHe BM3HAHHS IpaB JIIOAMHU CIHPUUMHWIO TEperjisil 3acaj B3aeMoAll Mixk
JIep’KaBOI0, CYCHIJIbCTBOM 1 CaMOI0 JIIOJUHOIO, L0 B IMOAAJBIIOMY MajloO CYTT€BI MOJITUKO-
IPaBOB1 HACIJKU, B TOMY YMCHl 30JMKEHHS KOHTHHEHTAJIBHOI Ta aHIVIOCAKCOHCHKOI TpaauLin
BepxoBeHCTBa mpaBa. Jlo GpyHIaMEeHTY HaIliOHAJIbHUX IPABOBUX CHUCTEM 3aKJIAJAlOTHCS IPaBa,
SIK1 TI0 CYTI € PI3HOMaHITHUMU BUMOTaMH JI0 AepkaBu. B 3amexHOCTI BiJl 0COOJIMBOCTEN THX YU
IHIIMX IpaB JEpXKaBOK MarTh OyTH OOpaHi HaJIekH1 3aco0M iX 3a0e3lmeueHHs Ta TapaHTIH.
Bynb-sike KOHKpeTH3yroue 3aKOHOAABCTBO HMOBMHHO BiAnoBigatu OCHOBHOMY 3aKOHY 3 Horo
IepesikoM MpaB 1 cBOOOA, IO pPa3oM 3 KOHCTUTYLIMHHMM NpaBOCYAISAM IIOCHJIIOE CTaTyc
KoHcruTymii Ta cnpusie CTBOPEHHIO JAEMOKPATHYHOI KOHCTUTYIIHHOI AepkaBu. [IpaBocymus
CTa€e KJIOYOBUM UMHHUKOM MiJNOPAAKYBaHHS IyOJiyHOBIAAHOT Bojii mpaBy. llpu mpomy
HaeTbes came Mpo MpaBoCyAis, a He (hopMasibHE CY0UMHCTBO, IKE MOXK€ OyTH 3BLIBHEHUM BiJl
HiHHICHUX 3acaj. [IpaBoBe oLIHIOBaHHS HOPMATUBHUX PillIeHb Ta TiSJIbHOCTI BJIaJ1 NOTPEOYIOTh
e(eKTUBHOr0 KOHTpPOIO, BOYAOBAHOrO y caMy ii KOHCTpyKIit0. EQeKkTuBHICTh 3aleXuTh Bif
CTaHy  HE3all®KHOCTI, JICTITAMHOCTI, AaBTOPUTETHOCTI  Cy0’ €KTiB, sKi  3aliMaloThCs
MIPaBO3aCTOCYBAaHHSAM Ta HOPMATUBHUM KOHTpOJIeM, 30Kpema. Po3B’s3aHHA mpobiemu
3aJIeKHOCT1 Ta YNEPEIKEHOCT1 € OTHUM 3 KJIFOUOBUX YMHHUKIB, SIK1 PO3AUISIOTh KpaiHU Ha CBIT,
B SIKOMY aJIMIHICTpaIlisl € HE3aJISKHOIO BiJ TpaBa Ta CBIT, B IKOMY BOHA MIAMOPSIKOBaHA MIPABY.
Ile muTanHs nHUBLTizamiitHOrO BUOOPY. SIK HACTIIOK, CHUTHHUM I KpaiH €BpOIU TPEHIOM € Te,
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II0 JiepXKaBa BTpayae CBOIO MOHOJITHICTb, MPaBO PENPE3eHTYBAaTH COOOK HApoJ i MOBHUTHU Bif
ioro imMeH1. 3aBISKU MiNOPSIKYBaHHS BJIACTEH 3aKOHAM Ta IpPOLEAYypaM, BU3HAHHIO 30BHILIHIX
KpUTEPIiB OIIIHKM 3aKOHOTBOPUYOI Ta IPAaBO3ACTOCOBHOI MPAKTUKU MPABO 3BUIBHAETHCS Bij
JIOMIHYBaHHSI €THKM BoJi. BigmpamboBaHi, JIENITUMHI Mpouenypu BiaOopy CyI/iB, HasBHICTb
ABTOPUTETHOIO JIOKTPUHAJIBHOTO I1HCTPYMEHTApil0 OOIpyHTYBaHHs pillleHb (HAa KIOTaIT
«popmynmu PanOpyxa» Ha KOHTHHEHTI, YMCJICHHI TPE3yMIIIIii Ta JIHIBICTHYHI MAaKCUMHU B aHTJIO -
aMEpUKaHChKI FOPUCHPYACHIIT) CHPUSIOTH peanizaimii MPU3HAYCHHS HOPMOKOHTPOIIO SIK
rapaHTii cBoOOJM, HEAOMYIIEHHIO <«JIUCKpPELiiHOro, KOH(igeHIiiiHOro Ta 00yMOBIEHOTO
0OCTaBHMHAMH 3aCTOCYBaHHs, sIKe Tepeadadyae yroad M MOMITHYHUMH Jisaamuy» [7, ¢.219]. V
peanpHOCTI €C, perioHaJbHUX Ta HaJHAIIOHAJBHUX CHCTEM INPABOCYIJS MPaBO BCe OUIBIION0
MIpPOIO IIYKalOTh 11032 CTIHAMHU MapJiaMeHTy Ta Ypsay. 3 4aciB NPOCBITHUIBKUX PEBOJIOLIN
Jiep>kaBa  XoBaslach 3a 17€0JIOTEMOI0 HapoJa-CyBepeHa, Iepeduparoun Ha cebe Horo BEpXOBHI
npasa. Tenep aepkaBa He MOXKE€ BTUCHYTHCh B TOJITHYHE TUIO 1HAMB1A — CUMBOJIYy 00’ €IHAHOT
€Bpomnu. Bona ¢parmMeHTyeThcsl Ha BIaIHI IHCTUTYIIIT 3 PI3HUM 00CSATOM pecypciB BTpy4aHHS B
COlliaJIbHI TpoIrecu. 3HEI[IHEHHS TMOJITHYHOI Midoyiorii 4YaciB MOJEpHY Ta BiJICYTHICTb
MOHOIIOJIii Ha MPaBOPO3YMIHHS BIAKPHUBA€E OLIbIIE MOKIUBOCTEH I KOHTPOJIIO 32 JI€PHKABOIO
Ta il OOMEKEHHS.

BiTunsHsiHa Bepcis TpaBOBOi JEpKaBH BIAHOCUTBCS JI0 BOJILOBOI Tpamaumii B il
KJIACHYHOMY BHIIIAAI. J{7S MOCTpaAstHCBKOI JepXKaBH XapaKTEPHUM € TeaTPabHICTh, «IEBHA
JICKOPATUBHICTh MOJITHYHOrO Ta MPABOBOIO KUTTA Kpainum» [8, c¢.23]. BinOyBaerncs imiTarris
JOTPUMaHHS MOJITHKO-IPABOBUX CTaHAAPTIB 3aXiAHUX JAeMOKpatiii. 3a Maibke 3pa3KoBUM
¢acagoM myOiuHO-BJIaHA OpraHi3alis MPOJOBXKY€E PO3TILIATH MPABO SIK MPOAYKT i BIACHOL
BOJII, IO HE JI03BOJIE€ BIAIATH BiJ JIOMIHAHTH €THKH BOJII J|0 MaHyBaHHS IpaBa. Y Jepxasi
rapaHTOBAaHMX IPaB 0COOM, BIACHOCTI, MPABO3aKOHHOCTI BJaJa MiAMOPAIKOBYETHCS OCOOIUBIM
MOBI, fIKa CTBOPIOETbCS IOPUIMYHHMM CIHIBTOBapuMCTBOM. Y JiepkaBl iMiTalii MoBa IpaBa
MOHOMONI3YEThCS Bianor. B Ykpaini Teopii mpaBOBOro BpsiAyBaHHs, BEPXOBEHCTBA IpaBa,
mpaB, cBOOOJ HE € B TMOBHIN Mipi HagOaHHIM CYyCIJIbCTBA, SIKE Ma€ OYTH TPOMaISTHCHKUM B
3axiJIHOMY CMHCIIi, TOMY [0 MOXXYTb OyTH OCMUCJICHI JIUIIE B TIEBHOMY KOHTEKCTI, Hi JIEP>KaBH,
sKa BHUKOPHCTOBYE iX JEKJIapaTHMBHO, TOMY IO I'pa€ B CJIOBa, a HE HOPMYE JKUTTA 3a iX
nonoMoror. BoHM (akTHUHO He € MapaJurmMor IOPUAUYHOI MHpodecii, a JHIIe MEeBHOIO
CYOKYJbTYPOIO B MEXaxX CIIJIbHOTH OpHCTiB. CynoBa MpakTHKa, B TOMY YHCII KOHCTUTYIIiITHA,
HE MICTUTH BCEOIYHOIO Ta IMOCIIOBHOIO TIyMadeHHs MPUHIUIY BEPXOBEHCTBA IpaBa B HOro
(dhopMaNBHO-TIPOIIENYPHUX Ta 3MICTOBHO-I[IHHICHUX acrekTax. CuryamiitHa, (parmeHTapHa
IHTepIIpeTalis MPUHINITY, PUTyaJbHE HOro 3aCTOCYBaHHS HE MEPETBOPIOE BEPXOBEHCTBO MpaBa
Ha TOBCSKAEHHICTh. [IpaBocynas He 3BOAMTHCS JMIIe 10 OCOOaMBOI (GopMHu 3AiIHCHEHHS
nyOmiyaoi Biagu. BOHO € MOXIMBHAM, KOJIM Taka MisJbHICTH BIJCTOPOHEHA BiJl MOJITHKH
Jep)KaBH, aaMiHICTpallii, «He 3B’sA3aHa iX IUISIMH Ta He Oepe ydacTh B ix oOciyroByBaHHI» [9,
c.141]. 3a yMOB cowLiaJbHOI Ta MOJITUYHOI HECTAOUILHOCTI, HAI[IOHAIICTUYHOTO CIPSIMYBaHHS
yYpSI0BOi MOJNITHKH, KA 32 CBOIMHU BUXIIHUMH 1€0JOrYHMMHM HACTaHOBAMHU, CYIEPEUUTh
IUTIOpaIi3My Ta aBTOHOMII SIK OCHOB I HEIONYILEHHS COLiajbHOI E€HTPOMii, BIJCYTHOCTI
peanbHOI He3aleXHOCTI IHCTUTYLIH MpaBOCYAS Ta KOHTPOJIIO, KOHCTPYKIIisl IPaBOBOI JepiKaBU
MOK€ BUKOPUCTOBYBATUCH B Oy/Ib-KHUX LIJISAX, BKJIIOYAIOYH Ti, sIKi CIIOTBOPIOIOTH caMy ii 1€et0.

BucHoBku.

CMmucnoBi 0o0pa3u npaBoBoOi JiepaBU Ta BEPXOBEHCTBA IIpaBa BU3HAYAIOTh MaricTpajibHi
IUISIXH PO3BUTKY €BPOATIAHTHYHOrO KOHCTUTYIIiOHaNi3My. [IpaBoBa nepxkasa (Rechtstaat, Etat
du Droit) — me KOHCTPYKIIis, IO € MOXIJHOI BiJ CBITOTJSILY, B MEKax SKOrO JcpKaBa Mae
BJIacHY ocoOucticTb. BoHa € cy0’ekToM cowmianbHOI [ii 3 BJIACHOIO BOJCIO, KA MOXKE
MpPEeTEeHAYBaTH Ha PEMpe3eHTallilo BoJi Bcix. JlepkaBa-mepcoHa € amOiBalleHTHOO, aJKe MOXKeE
SK JTISATH BiJIMOBITHO JIO TpaBa, TaK 1 CIOTBOPIOBATH camy Horo inero. HaTomicTh B aHTIIO-
CaKCOHCBHKIM 1HTEJNEeKTya bHIM TpaIullil BiACYTHIH 00pa3 IUIICHOI, MOHONITHOI JAepKaBH, SKa
MIPOTUCTABIISE€THCS I'POMAJISTHCbKOMY CYCIILIIbCTBY. [TyGniuHo-BNagHa  oprasizaris
po3ocepelkeHa B OKPEMHX IHCTHUTYLISAX, SKI HE CTaHOBJIITH JEpiKaBy-lepcoHy. [laHyBaHHS
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IpaBa He € IPOJYKTOM Jiep>kaBU. BOHO € OCHOBOITOIOKHUM IOPSIIKOM, IKUI Mae Oe3nepepBHUMA
3B’S130K 3 MHUHYJUM. [lyGniuHO-BiaaHI IHCTUTYLII € CKJIQJOBUMHU TaKOro IOpPSIKY, a HE HOro
TBOpLEM. 30JMKEHHS €BpONEWChKUX Tpaaulili BEpXOBEHCTBAa IpaBa BiJOYBaeThCsS uepe3
CHUCTEMHU BHYTPILIHbOJEPKABHOTO Ta HaJHAIllOHaJbHOro mnpasocynisd. IleBHa yHidikauis y
po3yMmiHHI  (opManbHUX  IIHHICHO-CYOCTAaHIIMHMX  AaCIEKTIB  BEPXOBEHCTBA  IIpaBa,
IHIUBIIyaJIICTHYHE CIIPSIMYBaHHS MPABOCYIS 3MEHIIY€E OOCST BIIMIHHOCTEH y JIOKTPUHAIBHUX
VYkpaiHa chnpuiiHsia KOHTUHEHTAJbHY 1J€0J0reMy MpaBOBOi JepKaBU. Y MOCTPaASHCHKUX

peatisix JeKJIapaTUBHOCTI Ta TeaTPajJbHOCTI B TaKiii KOHCTPYKIi BOJISI JOMIHY€ HaJl TTPaBOM.
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JAEP) KABHA TAEMHULS B KPUMIHAJIBHOMY 3AKOHOJABCTBI
YKPAIHU
Crerniii P.P. acnipanm rageopu xpuminaronoco npaséa ma xpuminonoeii Y/ [@C
Ykpainu

Stegniy R.R. STATE SECRET IN THE CRIMINAL LEGISLATION OF
UKRAINE

Anomayia. Ilpoananizo8aHo OCHOGHI NOHAMMS THCIUMYM)Y O0ePIHCABHOI MAEMHUYI 8 KPUMIHATbHOMY
3AKOHO0ABCMBI  YKpPAiHU,NPOaHANi308aH0 NeGHI HOpMU, SKI 3a0e3neuyroms KPUMIHATbHO-NPABOSUL  3aAXUCT
Oepoicasnoi maemuuyi 6 Yxpaini.

Knrouosi cnosa: nopmu npasa, 0epicagia maemMHuys, 3104UH, KPUMIHAIbHE 3AKOHOO0A8CMEO.

Summary. The issues raised in the article need to be resolved in order to improve the law on state secrets.
An analysis of the legislation of many foreign countries also testifies to the violation of the state secrecy regime by
an illegal act aimed at undermining the foundations of national security. In the process of revealing the topic, a
number of conclusions were made. Thus, it has been determined that in order to improve the criminal law, a
terminology-based device needs to be clarified. In particular, the use of the terms "secret information" and
"classified information” in the legislation in some cases as identical, and in others as uneven in content, may lead to
ambiguity in the interpretation and qualification of an act. In our opinion, the term "classified information™ is not
the same as the term "state secret”. It should also be noted that the terms "protection" and "protection” of state
secrets are not interchangeable, as it may seem at first glance.

On the contrary, measures of protection are evidence of the effectiveness of protective activities. Therefore,
first of all, we should talk about "protection of state secrets™" as an indicator of the effectiveness and efficiency of
functioning of the system of state secrets. This should be reflected in the legislation, since the functioning of a single
legal terminology in the field of state secrets in particular and in the legal sphere in general is an important factor
in the reform and harmonization of legislation. The analysis of legal norms also testifies to the need to regulate the
involvement of non-state sector specialists in order to meet the needs of the state or territorial communities at the
legislative level, which primarily requires the separation of not only official secrets from state but also state from
commercial ones. In addition, the study of the norms of the Criminal Code of Ukraine and its correlation with the
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norms of other institutional legal acts, as well as the study of foreign legislation, give grounds for arguing that the
criminal law provisions providing for liability for violations of the state secrets regime should be transferred from
Chapter XIV "Crimes in the sphere of protection of state secrets, inviolability of state borders, provision of a prize
and mobilization "in Section I" Crimes against the bases of national security "A special part of this Code as it is Of
direct importance to national security. Consequently, the solution of the above problems is important from the point
of view of protecting the national security of Ukraine, with which this sphere is related.

Keywords: norms of law, state secret, crime, criminal law.

Bunu iHpopmarrii 3 0OMexeHUM JTOCTYIIOM BU3HauYeHO y 3akoHi Ykpainu «IIpo moctyn
no myOmiuHol iH(popManii»: KoHQiAeHUIHa 1Hpopmalis, ciayxO6oBa iHpopmalis 1 TaeMHa
iHdpopmariss [3]. Came oOCTaHHS TEPEKIATAETHCS POCIMCHKOI0 MOBOI SIK  «CEKpeTHas
nHpopMaIs». 3riTHO 3 MMOJTOKEHHSIMH CT. 8§ BKa3aHOT0 3aKOHY TA€EMHOIO € 1H(pOpMaIlis, TOCTYII
710 K01 OOMEXKY€THCsI BIAIIOBIIHO 10 LIbOTO 3aKOHY 1 PO3rOJIOLIEHHS KOl MOXKE 3aBAATH ILIKOAU
0co01, cycnuabCTBY 1 aAepkaBl. TaeMHO BH3HAaeTbca 1HGOpMaLis, sSKa MICTUTH JepXKaBHY,
npogeciiiny, OaHKIBCbKY TA€MHHULIO, TAEMHUIIO JOCYAOBOIO pO3CIIAyBaHHS Ta IHOIY
nependadeHy 3aKOHOM Ta€EMHULIO.

[TocranoBka npodiaemu. OYHKIIIOHYBaHHS IHCTUTYTY JE€P>KaBHOT TAEMHUIIl PETYIIOEThCS
HU3KOK HOPMAaTUBHO-TIpaBOBUX akTiB. Okpim Toro, y KpuminamsHomy komekci Ykpainu (KK
VYkpainu) nepenbaueHo IMEBHI HOpPMH, SKI 3a0€3MeuyloTh KPUMIHAJIBHO-IIPABOBUN 3aXUCT
nep>kaBHOi TaeMHUILI B YKpaiHi. [Ipu 11boMy iCHye HEOOXIAHICTh €AHOCTI Ta HECYNEPEUSIUBOCTI
MOHSATIHHOTO amapaTy 3a3Hau€HOro IHCTUTYTY, a TaKOX aJeKBAaTHOCTI HOro IpaBOBOrO
pEeryjIIoBaHHS Ta 3aXWMCTy. AHam3 OCTaHHIX JOCHIDKeHb 1 nyoOmikamid. IIpoGnema
BJIOCKOHAJICHHS SIK IHCTUTYTY Jep)KaBHOI TAEMHHUII, TaK 1 BIIMOBITHOTO 3aKOHOJJaBCTBA HE HOBA.
BiamoBimHuM MUTaHHSIM MpucBsideHo HaykoBi npami [.O. Arapormryka, O.®. bantumiera, A.M.
T'ysu, O.M. Todpde, FO.M. Kamimu, A.B. Kopxka, B.A. Tapxosa, A.A. ®atbsnoBa, H.M.
@ontoma, O.A. Illamcytainosa, I1.B. IllymoBa Ta iHmmMX. AJje, MOOPU TaKy 3al[iKaBJIEHICTb
TEMOIO YIPOJOBX JOBOJII TPUBAJIOrO MEPIOAY, AO CHOTOAHI HE BHUPIIIEHO OKpeMi CHipHI
MIUTaHHS, a 11€ JJOBOJIUTb, 110 po0iIeMa € aKTyaJIbHOIO, a ii BUPILICHHS — CBOEYACHHUM.

Y Mexax HayKoOBOI CTaTTi 3HIMCHEHO crnpo0y pO3MNISIHYTH NHTAaHHS KPUMiHAIBHO-
MPaBOBOTO 3aXKCTY JAEpKaBHOI TAEMHUIII B YKpaiHi, a TAKOK BU3HAYUTHU IUIIXU BJOCKOHAJICHHS
BI/IMOBITHOTO TIOHSITITHOTO amapary.

Bukman ocHOBHOro wMarepiaiy JociikeHHs. 3akoH VYkpainu «lIpo nepxaBHy
TAEMHHUIIIO» € 0a30BUM, PETYIIIO€ CYCIIIbHI BIIHOCUHHU, MTOB’53aH1 3 BiTHECEHHAM iH(opMmalii 10
Jiep>KaBHOI TAEMHMILL, 1 BU3HAYa€ TEPMIHM, [TOB’5I3aHI1 13 3aCEKPEUyBaHHAM, PO3CEKPEUYBaHHM ii
MaTepiajlbHUX HOCIIB Ta OXOpPOHOIO JEPXKaBHOI TAEMHMIIL 3 METOI 3aXUCTy HAal[lOHAJIbHOI
6esnexku Ykpainu. 3rigHo 31 cT. 1 BKazaHoro 3akoHY JiepKaBHAa TA€EMHUIA — 1€ BUJ Ta€EMHOI
iH(dOopMaIIii, 110 OXOIUTIOE BiIOMOCTI Y cdepi 000pOHU, EKOHOMIKH, HAYKH 1 TEXHIKH, 30BHIITHIX
BITHOCHH, JIep>KaBHOI 0€3MeKH Ta OXOPOHH IMPAaBOMOPSIKY, PO3TOJIOMIEHHS SIKUX MOXKE 3aBJIaTH
IIKOJM HAaIllOHANbHIN Oe3meri KpaiHW Ta SKi BU3HAHI Yy MOPSAKY, BCTAHOBICHOMY 3aKOHOM,
JIEPKABHOI0 TAEMHHIICIO 1 MIJJIATAIOTh OXOpOoH1 AepkaBoro [1]. V cr. 1 3a3Hadenoro 3akoHy
NapajesbHO BXXKUBAIOThCSI TEPMIHM «AEpKaBHA TAaEMHUIS» M «cekpeTHa 1HQopmauis». IIpote,
TaKe 3aCTOCYBaHHs HENOLIbHE, OCKIJIBKH TEPMIH «CeKpeTHa 1H(popMalLlis» € OUIbII 3arajJbHUM 1
MOXEe OyTH BUKOPHCTAHHMH I O3HA4YeHHs OyIb-sIKOi myOJiyHOi iHpopMaIlii, JOCTyn A0 SIKOT
ooMexyerbes. Tak, y cr. 329 KK Vkpainu, KO BCTaHOBJICHO BIAIOBITAJBHICTH 32 BTPATy
JIOKYMEHTIB, IO MICTATh JepKaBHY TAEMHHMIIO, Tepea0adyeHo BTpaTy JOKYMEHTIB a00 1HIIHMX
MaTepiallbHUX HOCIIB CEeKpeTHOi 1HQopMmalii, fKi MICTITh AEpKaBHY TAEMHUIIO, a TaKOX
MIPEIMETIB, BIIOMOCTI HPO SIKI CTAaHOBJATH JEP)KaBHY TA€MHUIIO, 0CO00I0, SIKIH BOHU OYJH
JIOBipeHi, SKIIO BTpaTa cTaja pe3yJbTaTOM IMOPYIIEHHS BCTAHOBJIEHOTO 3aKOHOM MOPSIKY
MOBOJDKEHHS 13 3a3HAUYEHUMH JTOKYMEHTAMH Ta IHIIUMH MaTepialbHUMH HOCISIMH CEKpETHOI
iHpopmariii abo npeameramu [2]. Lleit mpukiag OBOAUTH, IO MOHSATTS «CEKpeTHA iH(opMaris»
Ma€ MIMpIIe 3HAYCHHS 1 OXOIUTIOE COOO0I0 TOHATTS «IepkKaBHa TaeMHHUI». Kpim Toro, TepmiH
«cekpeTHa iHdopMalis» MOB’I3aHUH MepeaycCiM 13 BUSHAUEHHSAM PiBHS CEKPETHOCTI iHdopMaii
— KaTeropi€ro, II0 XapaKTepuU3ye Ba)IMBICTb CEKpeTHOi iHdopMmarlli, CTYMiHb OOMEXKEHHS

119



JOCTyny 10 Hei Ta piBeHb ii 3aXucTy JepkaBor. ToOTO BUKOPHCTaHHS B 3aKOHOJABCTBI
TEpPMIHIB  «Ta€eMHa 1HQopmalis» 1 «cekpeTHa 1HpoOpMaLis» MOXKE MPU3BECTH 10
HEOJIHO3HAYHOCTI TIYMA4e€HHs TOTO YW IHIIOrO MOHSTTS, KBamidikamii MisTHHS, XO04a BOHU U
B1100pakaloTh OAMH 1 TOH caMHil 00’€KT 3aXUCTy — Jep)KaBHY TaeMHUIIO. Lle 3ayBakeHHs €
BOKJIMBUM HE JIMIIE 3 OIJBIIYy Ha Te, IO PO3TISAacTbcs 0a30BUIl 3aKOH IJIsi MPABOBOTO
IHCTHTYTY, a TaKOXK cdepa 3aXUCTy JACPKaBHOI TAEMHHUIII, @ U yPaxoOBYIOUHU Te€, IO A0 CbOT'OJHI
BiTYM3HsIHE pe]opMyBaHHS 3aKOHONABCTBA CYMPOBOKYETHCS BUPIIMICHHSM MPOOIEMHUX
MUTaHb (GYHKI1OHYBAaHHS IOPUINYHOI TEPMIHOJIOTIT Y IpaBOBii cdepi, 110 3yMOBIIEHO MOTPEOOI0
3a0e3Meun T BCi MPaBOBI raily3i YHOPMOBAHOI MOBOKO Ha CY4aCHHUX METOJOJOTIYHUX 3acagax
koaudikalii TepMiHIB y 3aKOHOJAaBYUX akTax. Ha 1boMy HarosomyroTh HayKOBIIi, 3ayBasKyIOUH,
0 npoOeMaTika HOPMATUBHOIO BU3HAUEHHS Ta peai3alil NPUHIMUIY HalllOHAJIBbHOI MOBH y
IIPaBOTBOPYOMY IpOILIEC] aKTyasli30BaHa MOTPEOOK BAOCKOHAJIEHHS UMHHOIO 3aKOHOJAaBCTBA,
rapMoOHi3alll YKpaiHCbKOIO IIpaBa 13 IPaBOM €BPONEHCHKOro CIIBTOBAPUCTBA, 3MIHU
MPIOPUTETIB, LIIJIeH 1 3aBAaHb IPABOTBOPUOrO npoiiecy B Ykpaiui [4, 610-616]. Llle onun acnekT
TEPMIHOJIOT1YHOI PO301KHOCTI TOB’SI3aHUK 31 CITIBBIHOIICHHSIM IOPUIUYHUX TOHSITh «3aXHCT
Jep>KaBHOI TaEMHUI» 1 «OXOpOHa JAep)kaBHOI TaeMHUI». Ha mepmmid morisa 34a€Tbes, 110
BKa3aH1 MOHSATTS 1JE€HTHYHI, OJHAK II¢ He 30BCiM Tak. [IpoOnema CHiBBiIHOIIEHHS MOHSITH
«3aXUCT» 1 «OXOPOHa» (MepenyciM cy0 €KTUBHUX NpaB) y MPaBOBIH JITEPaTypl € aKTyabHOIO.
JleranbHUil aHaII3 MOIJISIIB Ha 110 MPoOJieMy MPOBEAEHO HeoHOpa3oBo. Tak, Hanpukiaz, [1.B.
[IIymoB 3i0paB HaWBIAOMIIIN 3 HUX, HArOJOCUBIIA TPH I[OMY, IO TEPMIH «3aXUCT» Y
3aKOHOJIAaBCTB1 BXKHMBAETHhCS HAa0arato 4acTille, OCKUIbKH MHUTAaHHS 3aXUCTy HAHOUIBII TOCTPO
1OCTa€E y MOMEHT TMOPYIICHHS YW TocsAranb Ha mpaBa [5, 12]. Came TepMiH «3axucT»
3aCTOCOBYETHCS /Il BU3HAUEHHS aKTUBHOI MPOTHUAIT MOPYILIEHHIO MPaB 1 3HMKEHHS HEraTUBHUX
HaCJIJKIB BiJl meBHUX nopymeHb. B.A. TapxoB 3a3Hauae, 110 0XOpOHa KOXHOI'O IpaBa i1CHYE
MOCTIMHO 1 Ma€ Ha MeTi 3a0€3MeYNTH WOro 31MCHEHHS i He JOMYCTUTH MOro mopymieHHs [6]. A
OTKE, MOXHA J[IHTH BUCHOBKY, 1[I0 HAsIBHICTH CAMOr0 3aKOHOAABCTBA MPO JIEPKABHY TAEMHHUIIIO
BXKE€ € CBITYEHHSIM OXOPOHHU 3a3HA4YeHOro iHCTUTYTY. Lleil HaykoBelb Haromomrye, o norpeda
BJIATUCS 1O 3aXHCTy MOPYIICHOrO MpaBa 3 sBJISIETHCS JMILE NPU HOro MOPYIIEHHI], 3anepedeHHi
abo 3arposi mopymenHsa. Ha mymky O.C. lodde, 3axuct i oxopoHa mpaBa € CHHOHIMaMH 1
nepen0avyaroTh 3aCTOCYBaHHS IO TMOPYIIHMKA CaHKIIH. BigMIHHOCTI MK KaTeropisMu
TPAKTYIOThCA K CYTO TepMiHoioridHi [5, 13]. BBaxaemo, Tyr Mae wmicie mialeKTHKa IBOX
KaTeropiil: mpouecy Ta HOro pesyiapTaTy. Y LbOMY BHUIAJKy Ipolec — 1€ (YHKIIOHyBaHHS
CHCTEMU JIepXKaBHOI TAEMHHIII, & 3aXUCT — MOKA3HUK ii PEe3yJIbTATUBHOCTI Ta €PEKTUBHOCTI. Y
KK Vkpainu BXKUBa€THCS TEPMIH «OXOPOHa», a B 3akoH1 Ykpainu «lIpo nepxaBHY TAEMHUIIIO» —
K TepMiH «3axucT» (y OUIBIIOCTI BUIAIKIB), TaK 1 TepMiH «oxopoHay (Pozmin 4). [Ipu 1ipomy
HEMOXKJIMBO MPOCTEKUTH YITKY MO3UIII0 3aKOHOAABIA. 3rigHo 31 cT. 1 3akony Ykpainu «lIpo
JIep)KaBHY TA€EMHHUIIO» OXOpOHA JIep)KaBHOI TA€MHHUII BHU3HAYAETbCA SIK  KOMILIEKC
OpraHi3allifHO-IPaBOBUX,  IH)KEHEPHO-TEXHIYHUX, KpUOTOrpaiuHUX Ta  ONEPATUBHO-
PO3IIYKOBUX 3aXOAIB, CIIPSIMOBAHUX Ha 3aM00IraHHS PO3roOJIOIIEHHIO CEKpeTHOi 1HpopMmarlii Ta
BTpataM I MarepiaibHUX HOCIB. OCKUIbKM JEp)KaBHOK TAEMHUIICI0 € HalBa}JIMBILI IS
VYkpainu BiIoMOCTi y pi3HUX cdepax il KUTTEAISITBLHOCTI 1 BUTIK Takoi iH(opmarlii 3arpoxye sk
okpeMHM cdepaMm Jep)KaBHUX IHTEpECiB, TaK 1 HallOHAIbHIA Oe3meni YKpaiHW B IIJIOMY, TO
OXOpoHa 1 3axucT ii Oyau ¥ 3aJUINAIOTBCS CKIIAJOBOK 3arajbHOI CHCTEMH 3a0e3leueHHS
HaiioHaJdbHOI Oe3neku Ykpainu. [Ipo Hey3romkeHicTh CBITYUTH TAKOX TE, IO HA CHOTOJHI
OJTHUM 13 HaBAXXJIMBIIIKX 3aBJaHb JepXkKaBu € 3a0e3meueHHs 30epeKeHHs Jep)KaBHOI TaEMHHIII
Bl PO3TOJIOLICHHS pI3HOMaHITHUMHU 3aco0aMud W MeToAaMH, y TOMY 4YHCII 1 LUIIXOM
MPUTATHEHHS BUHYBATHUX 0Ci0 10 KpuMiHaibHOI BinnoBigansHocTi. ¥ KK Ykpainu nependaueHo
KpUMIHAJIBHY BiAMOBIJANBbHICTD 32 PO3TOJIONICHHs aepxkaBHO1 TaeMHuIl (cT. 328 KK VYkpainn),
BTpaTy IOKYMEHTIB Ta IHIIMX MaTepialbHUX HOCIIB cekpetHoi iHpopmarii (ct. 329 KK
VYkpainn). BonHovyac mepenbaueHo BiAMOBIAANBHICTD 1 3@ 1HIN CyCHUTAHO HEOE3Me4Hi isTHHS,
30kpema y cT. 330 KK Vkpainum — 3a mepemady abo 30upaHHS BiJOMOCTEH, 110 CTAHOBISTH
cy)k00By iH(opMarlito, 3i0paHy y MpoIeci OnepaTHBHO-PO3LUIYKOBOi, KOHTPPO3BiAyBaJIbHOT
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nisbHOCTI, 'y cdepi oboponu kpaimm. Jlo 2011 poky mi€l0 crarrero BU3HAYaJIACA
BI/IMOBIIaJIbHICTh 32 PO3TOJIOMICHHS «KOH(DIACHIIIHOI 1H(OpMAaIIii», IO € Y BIACHOCTI AepKaBU
1 He € iH(oOpMali€l, SKa CTAaHOBUTH JepXKaBHY, KOMEpILiiHy a0o I1HIIy TaeMHHIIO, LIO
oxopoHsieTbes MM KojexkcoMm (TaeMHMIIO YCHHOBJIEHHSI, TOJOCYBaHHS TOINO). TakuM YHUHOM,
MOHATIHHUN amapaT I1HCTHTYTY IEP)KaBHOI TA€EMHHUIl «IOMOBHUBCS» THM TEPMIHOM, SIKHMA
Oe3mocepeqHb0 Horo He crocyerbes. Y cT. 28 3akony Ykpainu «IIpo mepxkaBHY TaeMHHIIIO»
nependayeHo 00OB’SI3KM I'POMAJITHUHA IOA0 30€pEeKEHHS JIep)KaBHOI TaeMHHMIN. BinmoBigHo, i
OOMEXKEHHs WIOA0 Tepefadl JAep)kaBHOI TAa€MHHUII 1HO3EMHIM JepxkaBi YW MIDKHAapOIHIN
opranizamii (cT. 32 3akoHy) MaloTh HacamIiepes, BpaxoByBaTH HEOOXiIHICTh 3abe3meueHHs
HalioHambHOI Oe3nmekn Ykpainu. IlocamoBi ocobu Ta rpoMajsiHU, BHHYBAaTi B YMHCHOMY
HEBIIHECEHHI JI0 JIepXKaBHOI TAEMHUII iH(pOpMaIii, po3roJoMIeHHs KO MOXe 3aBIATH LIKOIH
IHTepecaM HallloHaJIbHOI Oe3neku YKpaiHH, a TaKOX HEOoOIPYyHTOBAaHOMY 3aHM)KEHHI CTYIIEHS
CEKpPETHOCTI a00 HEOOIPYHTOBAaHOMY pO3CEKpEeUyBaHHI CEKpeTHOI 1H(popMmalii, HeCyThb
IOpUANYHY BiAMOBiAambHICTh. OCOONMBY yBary ciii 3BEpHYTH Ha Te, IO MOIIMPEHOI0 CTae
MPAKTHKA, KOJIM CYO €KTH TOCHOIApPChKOI MisUTBHOCTI yCiX (OpM BJIACHOCTI, a HE JMIIe
Jep>kaBHOI, BUKOHYIOTH TE€BHI 3aMOBJICHHsS JAepaBu a0 jaepkaBa sSK 3aMOBHUK 3IiHCHIOE
3akyniBii. PaHille HopMamu 3aK0HOAABCTBa OyJlo nependayeHo NpiopuTeTHI NoTpedn YKpaiHu
— moTpebu B TOBapax, poOOTax 1 MocCiIyrax, HEOOXIAHUX IJIsI PO3B’SI3aHHS HANBaXKIMBIIINX
COL[1aJIbHO-EKOHOMIYHUX Mpo0seM, MIATpUMaHHA OOOPOHO3/AaTHOCTI KpaiHu Ta ii Oe3meku,
CTBOPEHHS 1 MIITPUMaHHS Ha HAJCKHOMY PIBHI JIepKaBHUX MaTepiaIbHUX PEe3epBiB, peamizalii
JepKaBHUX 1 MDKIEP)KaBHUX IIbOBUX IporpaMm, 3a0e3neueHHs (yHKIIOHYBaHHS JEpKaBHUX
OpraHiB, 10 YTPUMYIOTBCS 3a PaxyHOK AepxkaBHOro OroxeTy. Ha cborogHi Ha piBHI AepiKaBu
PETYJIIOIOTHCSl MUTAHHA JEPXKaBHUX 3aKyMliBedb, TOOTO MpHAOaHHS TOBapiB, POOIT 1 MOCIYT
3aMOBHUKOM (T€HEpaJIbHUM) — OpraHoM Jep)KaBHOi BJaau, MICHEBOIO CaMOBpPSAYBaHHS,
JIEpKABHOIO, KOMYHAJHHOI YCTAaHOBOIO UM OpPraHi3alli€lo, 110 BU3HAYEHI BIAMOBINAILHUMHU 32
Oprasizaliro i MpOBEICHHS NPOIEAYP 3aKyIiBElb B IHTEpEeCcax 3aMOBHHMKIB — OpraHiB JIep)KaBHOT
BIIQJIM, MICIICBOTO CaMOBpPSAAYBaHHS Ta OpraHiB COIIATBHOTO CTPaxXyBaHHsS, CTBOPEHHX
BIJIMOBIIHO 710 3aKOHY, 8 TAKOX FOPUIUYHHX OCiO (MiAMPUEMCTB, YCTAaHOB, OpraHizaiiii) Ta ix
00’eTHaHb, K1 3a0e3MeuyroTh MOTpedu aepxkaBu abo TepuTopiaidbHOi rpoManu. [Ipu npomy
00yMOBJIEHO, 1[0 3a3Hau€Ha MAiSVIbHICTh HE 31HCHIOETHCS Ha MPOMUCIOBIM 4M KOMepIii Hilt
OCHOBI 32 paMKOBUMH yrogamu [7]. 3a10BOJbHIIOUM TOTpedU AepxaBu (HampHkian, y chepi
000poHM), Cy0’€KTH TOCIOAAPCHKOI MiSIBHOCTI MOXYTh OyTH MPUYETHUMHU 10 3a0€3MeYeHHs
CXOpPOHHOCTI CeKpeTHOi iHdopmawii y Oyap-sikoMy 3 ii MposBiB, a OT)KE, Ma€ ICHYBaTH YiTKa
MO3MUILISA MO0 IX IOPUAMYHOI BIANOBIAANBHOCTI. I TyT ciig BpaxoByBaTH, L0 CyO €KTaMu
PO3TOJIOIICHHS JEp)KaBHOI TAEMHMIII YM BTPAaTH JOKYMEHTIB, AKI MICTSATh TaKy Ta€MHHIIIO,
BinnmoBigHo 10 KK VYkpainu € ocobu, SKMM BiJJOMOCTI TAEMHOTO XapaKTepy CTajd BiIOMi Y
3B’SI3Ky 3 BUKOHAHHSIM CITY00BUX 000B’s3KiB. TakuMu BU3HAIOTHCS 0COOH, SIKI MAalOTh JTOMYCK
710 JIep>KaBHOI TA€MHUIIl, HAJaHUW BIJIMOBIIHO 0 3aKOHOAAaBCTBAa Ykpainu. [ns kBamidikarii
3JI04MHY HE Ma€ 3Ha4yeHHs, OyJiM Taki BiJOMOCTI JOBIp€H1 BKa3zaHi 0co0l 4M CTaJd BiOMI 3a
IHIMX o0CTaBUH (3a crnenugiko CIyXOW TIEBHI BIJIOMOCTI, IO CTAHOBJSATH JEPKABHY
TAEMHUITIO, MOXKYTh CTaTH BiJOMi W BHMIAAKOBO). IHIINI 0coOM HE HECYTh BIAMOBIIANBHICTH 3a
PO3TOJIOIICHHS AepKaBHOI TaeMHUI. [IpoTe Take akTUBHE 3ailydeHHs (DaxiBLiB HEAEPHKABHOTO
CEKTOpYy A0 3a0e3nedeHHs noTped AepikaBu, TEPUTOPIAIBHUX T'POMaJ] CIIPUYMHSIE HEOOX1THICTh
BIZIMEXKYBaHHsI HE JIMIIIE CIIY>KOOBHX CEKPETIB BiJ IEpKABHUX, a U JIEPKABHUX BiJl KOMEPIIHHUX
(tradesecrets). Came 3pocTaHHS CBOrO 4Yacy CaMOCTIHHOCTI JACp)KaBHHX IiIIPUEMCTB 1
MIPUBATHOTO CEKTOPY 3pOOMIIO JOLIIBHUM 1 HEOOX1THUM MOJI1J CEKPETIB Ha JEpKaBHI Ta CEKPETH
nignpuemcTtB. OCTaHHI MiJSITal0OTh OXOPOHI, OCKIIBKH HE € 3arajlbHOJOCTYITHUMHU, MPH IIbOMY
Taka iHpopMaIllis moTpedye 3aXUCTy, OCKUIBKH HE € IEPKaBHOI TAEMHHUIICIO. Y IIbOMY acHeKTi
BaXJIUBO TOBOPUTH IPO MPOOIEMYy B3a€MOBIIHOCHH OpraHiB JAEp)KaBHOI BIaJW 3 JOCTYILY 0
KOMEPIIIHOT TaEMHHUIII Ta 1X 00O0B’SI3KH MO0 11 3aXKMCTY, TOMY IO 3aKOHOJaBCTBOM 3a3HAUCHE
NMUTaHHS He BperyiboBaHo. [loOymoBa BIHOCHMH MDK JIEp)KaBHUMH OpraHaMu Ta
MiANPHEMHHUIIBKIMH CTPYKTYPaMU HEMOXKIIMBA, SIKIIO MEPIIUM Ha 3aKOHOAaBYOMY piBHI He Oyne
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3a0€3Me4YeHO JOCTYN 10 BIJOMOCTEH, IO CTAaHOBJIATH CIY)KOOBY 1 KOMEPIIHHY TaEMHHITIO
oprasizauiii Ta ycrtaHos [8, 52—54]. Opranu aep)kaBHOI BJIaJy MOBUHHI BUKOHYBAaTH O00OB’SI3KU
13 3a0e3nedeHHst 30epeXeHHs TaKkol IHpopMalii: peKUM Jep>KaBHOI TAEMHULI TAKUM BiJIOMOCTSIM
HaJaTl HEMOXJMBO, OCKUIBKHM 1€ CYNEpEeYuTh CaMUM OCHOBaM MOOYAOBU 3a3HAYEHOIO
MPaBOBOTO 1HCTUTYTY; PEKUM OXOPOHU BIJOMOCTEH «iisi CIy’)KOOBOTO KOPUCTYBAHHS» HE
BI/IMOBiJIa€ PIBHIO 3aXUCTy KOMepHiiHUX cekpeTiB. 1100 yHMKHYTH IUTyTaHWUHH (SIK
TEpPMIHOJIOTIYHOI, TaK 1 B MpOIECi MPAaKTUYHOI MisIbHOCTI), BYeHi, 30kpema O.0. DaTbsHOB,
JIOCUTh JIaBHO 3a3HAy4yal0Th IPO HEOOXIAHICTh 3a00pOHM BUKOPHUCTAHHS Uil MO3HAYEHHS
ciy’)k00BOi Ta KOMepIiiiHOi TaeMHHIIb Tpu(]iB, BCTAHOBJIEHUX JUIsl JEp>KaBHOI TAEMHMIIL, 1
3aMpoBaJKEHHS €IMHUX TpudiB A ciayk00Boi Ta KomepuiiiHoi TaeMHulb [8, 54-56]. Ichye
HaraJibHa HEOOXIiHICTh BCTAHOBUTH OCHOBHHUI KOMILIEKC MPAaBOBUX Ta OPraHi3alliifHUX 3aXOiB,
peamizaimisi SKMX JacTb 3MOry 3a0e3meunTd 3axucT KoH(pineHmiiHOI iHdopmarii, ska,
HaIpuKJIajJ, He CTAHOBUTH JEP’KABHOI TAEMHHIII, aJie MIJJISATae 3aXUCTY, 1 IepKaBHOI TAEMHUILIL, 3
KO0 MOXe OyTH O3HalloMJIeHHH y pa3i moTpebu nmpuBaTHHI cekTop. OKpiM TOro, aHaii3 HOPM
3akony Ykpainu «IIpo gepxkaBHy TaemMHUIIO», CTpaTterii HamioHanbHOT Oe3mekn Ykpainu ta KK
VYkpainu 3acBiuye iCHyBaHHs Ie OaHi€l mpobOiemu: y mpomy Koaekci KpuMiHaJbHO-IIPaBOBi
HOpMH, sKI mependayaroTh BIANOBIAAJIbHICTh 3a IMOPYLIEHHS DPEXUMY OXOPOHH JI€p>KaBHOI
Ta€EMHHI, po3MillieHi He B Po3aini I «3nounHu npotu ocHOB HalioHanbHOI Oe3nexkn» OcobauBoi
yactuHu, a B Po3aun XIV «3nounHu y cdepi 0XOpOoHU JepKaBHOI TAEMHMII, HEAOTOPKAHHOCTI
Jep>KaBHUX KOPJOHIB, 3a0e3medyeHHs NMpHU30BY Ta MoOimizamii» OcobamBoi yacTuHU. Takum
YHUHOM, 3aKOHOJIaBel[b MPUMEHIINB 3HAYCHHS, 110 Ma€ JAJIs HallloHaJIbHOI Oe3neku 30epexkeHHs
nepaBHOI TaeMHMII. Xoda BomgHouac y 1. 3.7 Crparterii HalioHajapbHOI Oe3leku YKpaiHu
BHU3HAYEHO, 1110 CEPEeJ] Cy4yaCHUX 3arpo3 iICHYIOTh 3arpo3u Oesneni iHpopMaLiiHUX pecypciB, K1
BUpaXalThCs, cepel 1HIoro, y ¢I3UyHIA 1 MOpajbHIM 3acTapijiocTi CHUCTEMH OXOPOHHU
JIEpKaBHOI TAEMHUIII 1 IHIIKUX BUIB iHPopMalii 3 0OMexeHuM J0cTyIoMm [9].

[IpoGaemu, mopymieHi y CTarTi, MOTPEeOYIOTh PO3B’s3aHHSA 3 METOK YJIOCKOHAJICHHS
3aKOHOJIAaBCTBA IMPO JIEP’KaBHY TAEMHHINIO. AHAl3 3aKOHOJABCTBA 0arathboX 3apyOiKHHX KpaiH
CBIIUMTh TaKOX MPO BU3HAHHA MOPYIICHHS PEKUMY CXOPOHHOCTI JepXKaBHOI TaEMHHIII
MPOTUIPAaBHUM [ISHHSM, CHOPSIMOBAaHHMM Ha MIJPUB OCHOB HaIllOHaJbHOI Oe3neku. Y mporeci
PO3KPUTTS TeMHU 3pOOJIEHO HM3KY BHUCHOBKIB. Tak, BU3HA4YEHO, L0 3 METOI BJOCKOHAJIECHHS
KPUMIHAJIBHO-TIPAaBOBOT'0 3aKOHOJAaBCTBA MOTPe0y€e YTOUHEHb BXKMBAaHA TEPMIHOJIOTiS. 30Kpema,
BUKOPDHUCTaHHS B 3aKOHOAABCTBI TEPMIHIB «TaeMHa 1HpOpMalisf» 1 «CeKpeTHa iH(opMmaLis» y
NESIKUX BUMAAKAX SIK 1IEHTUYHUX, a B IHIIMX — SIK HEPIBHO3HAYHUX 32 3MICTOM, MOXXE IPU3BECTU
710 HEOJJTHO3HAYHOCT] TJIyMaueHHs Ta kBamigikauii qisHHA. Ha Hamy aymky, TepMiH «ceKpeTHa
iHpopMaIlis» HE € TOTOKHUM TEePMIHY «IepKaBHAa TaeMHUIT». Takok BapTO 3ayBa)KHTH, IIO
TEPMIHU «3aXHCT» 1 «OXOpPOHa» NEp)KaBHOI TAEMHHUIII HE € B3a€EMO3aMiHHHUMH, SIK II€ MOXeE
BUJATHCA Ha mepumid norisn. HaBmaku, 3axoaM 3aXUCTy € CBiAYEHHSM e€(eKTUBHOCTI
OXOPOHHOI JISJIBHOCTI. A TOMY BapTO IEpeayCiM FOBOPUTU IPO «3aXUCT JEPKaBHOI TAEMHUIII»
SK TIOKa3HUK pe3yJbTaTUBHOCTI Ta €QEKTUBHOCTI (YHKIIOHYBAaHHS CUCTEMM JEpXKaBHOI
TAaEMHHUILI. 3a3HadyeHE CJiJ BAOOPa3sUTH y 3aKOHOJABCTBI, OCKUIbKM (DYHKILIOHYBAHHS €JHHOI
IOPUIMYHOI TepMiHOMOTiT B cepl 3aXUCTy JAepKaBHOI TAEMHHMIII 30KpeMa Ta B MpaBoBid cdepi
3arajgoM — Ba)XJIMBUI YMHHHUK pedopMyBaHHS 1 rapMoHi3allii 3aKOHOJAaBCTBa. AHalli3 MPaBOBUX
HOPM TaKOX 3acBig4ye Ipo MOTPeOy BpEryJlOBaHHS Ha 3aKOHOJABUOMY pPIiBHI 3alydeHHs
(axiBLIB HEAEPXKABHOIO CEKTOpPY /A0 3abe3neueHHs MOoTped AepKaBU YU TEPUTOpIaJIbHUX
rpoMaj, M0 MEepLIOYEeproBO BHUMAara€e BIJIMEXYBaHHS HE JIMIIE CIYXKOOBHUX CEKpPETIB BiJ
JepKaBHUX, a W JIepykaBHUX Bi koMepiiitHux. Okpim Toro, gociimkenHs HopMm KK Ykpainu Ta
HOro CHiBBIIHOIICHHS 3 HOPMaMH IHIIUX IHCTHUTYIIHHUX MPAaBOBUX aKTIB, & TAKOXX BUBYCHHS
3apy0iHOT0 3aKOHOJABCTBA JIAIOTh IMIJICTAaBU CTBEPKYBATH, 110 KPUMIHATHHO-IPABOB1 HOPMHU,
SK1 mepeadayaroTh BiAMOBIAANBHICT 32 MOPYIIEHHS PEKUMY OXOPOHH JIEpP:KaBHOI TaeMHUII,
MatoTh Oyt mepeHeceni 3 Pozminy XIV «3nounHu y cdepi 0OXOpOHHM Aep:KaBHOI TaEMHUII,
HEIOTOPKAHHOCTI JepKaBHUX KOPIOHIB, 3a0e3leueHHs MpU30BY Ta MoOimizamii» y Posnin |
«370YMHU TPOTH OCHOB HaIioHaJIbHOI Oe3rnekn» OcobmmBoi yacTuHU 11H0TO Komekcy sk Taki,
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0 MaloTh Oe3MOocepeaHe 3HA4YCeHHS g 3a0e3MedeHHs HalllOHAIbHOI Oe3Neku. A OTKe,
BI/IpiH_IeHHﬂ OKPCCIICHUX HpO6J’I€M BaXXJIMBC 3 TOYKHU 30py 3axXuUCTy HaHiOHaHBHOI Oe3rneku
VYkpainu, 3 sixoro 1151 cpepa cnopiguena [10].
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KPUTEPII IIOJILTY ITIPABA HA IIPUBATHE I ITYBJITYHE

TepemuoBa H.B., xanoudam ropuouunux Hayx, ooyenm kageopu meopii npaséa ma
oeparcasu opududroeo ¢gaxyrememy Kuiscbkoeo nHayionanvnozo ynieepcumemy imeni Tapaca
Llleguenka

Teremtsova N.V. THE CRITERIA FOR DIVISION OF THE RIGHT TO
PRIVATE AND PUBLIC

Anomauin. B npoyeci 00cniodicents 6U3HAHO, WO ICHYIOMb Pi3HI NIOX00U w000 NOOILY npasa Ha Npusamue
i nyoniune. Kpumepismu knacugixayii npaeoeux Hopm Ha HOpMU NYOAIUHO20 | NPUBAMHO20 Npasa € ix poib 8
CyCl’li/leWlGi ma xapaxkmep iHmepecie, WO HUMU BUKOHYEMbCA ma 3axXuyaromvCia mumu 4u THUUMU HopmMamu
npaea. AGmopom 3anponoHO8aHO GUHAYEHHS NYONIYHO20 MA NPUBAMHO20 NPABA MA OHOBNEHO KpUumepii ix nooiny.
Pezynomamu docniodicents Modcymos Oymu 6UKOPUCMAHI Y NPABOMBOPHUITE MA NPABO3ACMOCO8YIU OisIbHOCMI HA
DI3HUX cMAadisxX npagomeopu020 npoyecy.

Knwuosi cnosa: Ilpasosa nopma, npusamue npaso, i0puouyti HOpmu, nyonivne npaso, OpeaHu 0epIcaeHol
61a0u, CycniibHi 8i0HOCUHU, CYO'€EKmMU npasa.

Summary. The object of research are division of law. The essence of this study is that, in addition to
branches in the structure of law, legal norms can be divided into two large groups: private and public law. The
distribution of the system of law to public and private is the most researched and widely recognized in
jurisprudence. The Purpose - achieving the goal is to prove that the main criteria for dividing the right into private
and public are characteristic of satisfying the interests and subject composition of legal relations. In accordance
with them, the private law includes the norms and principles governing the legal relations between individuals and
legal entities, which satisfy mainly individual interests. The method includes a comprehensive analysis and synthesis
of the available scientific and theoretical material and the formulation of relevant conclusions, as well as
substantiated recommendations. Such methods uses scientific knowledge, terminology, logical-semantic, functional,
systemic and structural, logical and normative, historical. Results: in the course of the research it was recognized
that there are different approaches to the division of the right to private and public. The criteria for classifying legal
norms for the rules of public and private law are their role in society and the nature of interests that are being
enforced and protected by those or other rules of law. In the course of research, the author proposed the definition
of public and private law and updated the criteria for their division. The results of the research can be used in law-
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making and law-enforcement activities at different stages of the law-making process. The article ends with
definitions of public and privat law. Private law - is an ordered set of legal rules that protect and regulate the
relations of individuals. Public law also forms the rules that establish the order of the activities of state authorities
and management. It was noted the criteria for classifying legal norms for the rules of public and private law are the
role in society and the nature of the interests that are being pursued and protected by those or other norms.
Keywords. Legal norm, private law, legal norms, public law, bodies of state power, social relations.

Ilocmanosxka npo6nemu. AKTyalnbHUM HANpPSIMKOM Y TEOPETHKO-TIPABOBi HayIlll €
JOCHIJKEHHS TPOoOJIeMH 111010 KPUTEPIO MOy ITpaBa Ha MpUBATHE 1 MyOIivHe.

CyTHICTh TaHOTO MTOCHTIDKEHHS TMOJSTaE B TOMY, IO KPIM Talxy3edl B CTPYKTYpi mpaBa
IOpUIMYHI HOPMHU MOXKHA MOMIJIMTH Ha JIBl BENUKI Tpymu: Ha MpHUBATHE 1 MyOJiuHE MpaBo.
Po3moxin cucremu mpaBa Ha NyOJiYHE Ta NMPHUBATHE € HAWOUIBII JOCTI/KEHUM 1 IIMPOKO
BU3HaHUM B ropucnpyaenuli. Takuil moain otpumaino Bu3HaHHA 1ie B CtaponaBHboMy PrmMi.

[IpuBaTHE mpaBoO — Lie YHOpSAKOBaHA CYKYIHICTh IOPUAMYHUX HOPM, SIKI OXOPOHSIOTH 1
pEryNo0Th BIAHOCHHU TpuBaTHUX oci0. [lyOmiyHe 3k MpaBO YTBOPIOIOTH HOPMH, IO
3aKPITUIFOIOTh TTOPSIOK JisUIbHOCTI OpraHiB JIep)KaBHOT BJIaJIA Ta YIIPABJIIHHS.

Kpurepisimu knacudikaiiii mpaBoBUX HOPM Ha HOPMH MYOJIYHOTO 1 IPUBATHOTO IPaBa €
pOJb B CYCHIJIBCTBI 1 XapakTep IHTEpECiB, 110 HUMU BHUKOHYETbCA Ta 3aXUINAIOTHCA TUMH UU
IHIIMMH HOpMaMH.

Hopmu, mo 3abe3neuyioTh 3arajpHo3Hauyill (myOsiuHi) IHTepecM — 1HTEpecH
CyCHiJIbCTBA 1 JAep>KaBH, BITHOCATHCA A0 raiysei myOniuHoro npaBa. Hopmu mnpaBa perymrooTh
HAWOIBII BaXKJIMBI CYCIUIbHI BiJHOCHHHM, BCTAHOBJIIOIOYHM MEXKI MOXKJIUBOIO, J03BOJIEHOTO
MOBEIIHKK CyO0'€KTiB TMpaBa, BUCTYIAIOYX MIpOK CBOOOJW JIFOJUHU B CYCIUIBCTBI. 3aCHOBHHUK
conionorii Ortoct KoHT BBaXkaB ii HayKOI Mpo CyCH1IbCTBO, IPOCTOPOM, B IKOMY 3/1HCHIOEThCS
KHUTTS Jroned. be3 HbOro JKUTTS JOAMHM HEMOXJIMBE, YHM 1 IOSICHIOETBCS BaXKJIMBICTh
JIOBE/ICHHST HUM JIaHO1 JTHJIEMH.

CycniibCTBO — ColliaJIbHa opraHizaiis KpaiHu, 1o 3a0e3neuye CIiIbHY KUTTEAISIIbHICTD
mozaei. lle wacThHa MarepiallbHOTO CBITY IO BiZOKpEMHUIIACS BiJ MPUPOAHM Ta MPEICTABIISE
CcO0O0K0 iCTOPUYHO pPO3BUBAETHCS (OpMy 3B'I3KIB 1 BIIHOCHMH JIOJCH Yy mporeci ix
KUTTETISUTBHOCTI.

JlepkaBa — opraHizailis MOJMITUYHOI BIIAAM, 110 3A1MCHIOE YIPaBIIHHS CYCIUIbCTBOM 1
3abe3mnedye B HbOMY MOPSAOK 1 CTaO1IbHICTD.

[Toxin nmpaBa Ha MiAPO3ALIM MyOJIiYHE Ta MPUBATHE € 3arajlbHOBU3HAHUM, ITUTAHHS 1110]10
KPHUTEPIIO TAKOTO MOJLTY 3aJIUIIAETHCS TUCKYCIHHUM.

Ananiz ocmaunix 0ocnioyicenv ma nyodnikayii. 3HaUHUN BHECOK 1010 PO3POOKH ILI€T
npobnematuku 3poouwam Haykosii, C.C. Anekcees, JI. B. bopucora, JL.IO. I'pynuuna, H. /1.
Epiamsini, C.O. IBanoBa, B.B. Koneitunkos, B.O., Kotiok, B.B. JlazapeB, M.M. Mapuenko,
H.M. Onimenko, Xaputonosa lO. C. ta iHi.

Ha cphoronHi 3aiumiaeThcsi yncenbHa KIJIBKICTh MUTAaHb 100 KPUTEPIIO MOALUTY IpaBa Ha
IIpUBaTHE 1 MyOJIIYHE SIK TUHAMIYHOI KaTeropii B Teopii mpaBa, a TAKOK 3HAYEHHS MOy IIpaBa,
0 Ma€ BAXIMBE TEOPETUYHE Ta MPAKTUYHE 3HAYEHHS, 3aJHMIIAIOTHCS HEBUPINICHUMH U
HEIOCTaTHbO BUBYCHHUM B TEOpii IIpaBa Ta IOPUAUYHIN HAYII.

Ilocmanoska 3aedannsa. BW3HAUWTH YiTKI KpUTEpii poO3MEXyBaHHS MyOJid4HOrO Ta
MPUBATHOTO TIpPaBa, KOPYIIIHHI PHU3UKK Ta KOPYIIIHHI TEPEIyMOBH MOIIMPEHHS TOPTiBJIi
JIFO/IEMHU, 3’ SCyBaTH T€HE3UC MMOXOKEHHS MyOJIIYHOT O Ta IPUBATHOTO ITpaBa.

Buxnao ocnoenozo mamepiany oocniorycenna. B nitepaTypi OOTpyHTOBAHO JACKIIbKa
MO3MUILII MO0 po3MeXyBaHHS IpaBa Ha MMyOsiuHe Ta npuBatHe. Tak, HA JYMKY BYEHOrO
Mapuenka M.M. B aHTIIOCAKCOHCBHKIM TpaBOBil CiM’i MOJiN mpaBa Ha MpUBATHE 1 MyONiYHE
MPaKTUYHO HE BUKOPUCTOBYEThCS.[21, C. 252—253].

Bueni [10, c. 15] Bopucosa JI. B., I'pyauuna JI. ¥O., IBanoBa C. O. Xaputonona 1O. C.,
Epiamimi H./., Tomo, BBaxaroTh, mo: 1) Kpurepiem mudepenmiamii nmpaBa Ha NpuBaTHE i
nmyOiyHe 3alpoNMOHOBAHO BBAaXKATH METOJ MOOYJOBHM MPaBOBIIHOCHH (Teopis cyOopaiHamii i
koopauHaiii). Ha aymMKy NpUXWUIBHUKIB IBOTO MiAXOMYy, MPAaBOBIIHOCHHH MK HOPUIAYHO
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pPIBHUMHU CY0'€KTaMH PETYJIOIOTHCS MPUBATHUM MPABOM, a MPABOBIJHOCHHHU MIX HOPUIUYHO -
MaHYIOUMM 1 (M1ABJaAHUM) - IPABOM ITYOJIIYHUM.

OpnHak 115 Teopisi BUABISETHCS HENPHIATHOIO JIS TEIKUX BUIIB IMPABOBITHOCHH, B SIKMX
B3a€EMOJIIIOTh IOPUIUYHO HE MiAJerji oJuH OJHOMY (piBHONpaBHi) CyO'eKTH, HaNpHUKIaa, AJs
MPaBOBITHOCHH, 10 BUHUKAIOTH MPH YKJIaJaHHI Ta peaji3alii myOi4HO-IIPaBOBUX JOTOBOPIB
MDK JepKaBaMH (OKpEMHUMH YaCTHHAMU JCpPKaB), aJAMIHICTPATUBHUX JIOTOBOPIB MK OpraHaMu
myOIiYHOT BIai, KOJIEKTHBHUX TPYJOBHX JOTOBOPIB M POOOTO/AABIIEM 1 TpaliBHHKaMu. Kpim
TOr0, My0JIiYH1 Cy0'eKTHBHI IOpUANYHI MpaBa 1 000B’SI3KU MOXKYTh OyTH peasi3oBaHi HE JULIE Y
BJIAJHUX BITHOCHHAX.

Taxk, Hanpuknan, Ha mifcrasi 4. [ cr.55 Koncturynii Ykpainu «IIpasa i cBo6oau moanHu
1 TpPOMaJsSIHUHA 3aXMINAIOTHCA CyAoM», [l] 3a3HadeHO, M0 KOXKHOMY TapaHTYeThCS MpaBoO Ha
OCKapKEHHsI B Cy[li PillleHb, il 4 O€3/11sUTbHOCTI OpraHiB Jep)KaBHOI BJIa1, OPraHiB MiCI[€BOT'O
CaMOBPSAYBaHHs, IOCAJOBHX 1 CIIy>)k00BHX 0OCIO.

Yactuna nepmia ctatti 55 KonetuTynii YkpaiHu MICTUTBH 3arajibHy HOPMY, SIKa O3Hadae
IpaBO KOXXHOTO 3BEpHYTHCS OO0 Cydy, SKI[0 #Horo mpaBa 4u cBOOOAM ToOpylieHi abo
HOPYUIYIOTHCS, CTBOPEHO a00 CTBOPIOIOTHCSA MEPEIIKOAM I iX peainizaiii abo MaloTh Micle
IHII yIIEMJIEHHsI IpaB Ta cBoOOA. 3a3HaueHa HOpMa 3000B's3ye cyau NpUMaTd 3asBU /0
pO3rJIsiy HaBITh y BMIAJKY BIJCYTHOCTI B 3aKOH1 CIIELIAJIBHOIO IOJIOKEHHS PO CYHOBUH
3aXHCT.

BinmoBa cyny y NpUHWHSTTI TMO30BHHMX Ta 1HIIMX 3asB YU CKapr, sKi BiANOBIJAIOTh
BCTaHOBJIEHUM 3aKOHOM BHMOTaM, € MOPYIICHHSAM IpaBa Ha CYIOBUN 3aXHUCT, SIKE BIAIOBIIHO
no cratti 64 Koncruryiii Ykpainu He Moxe OyTu oomexene. [1]

Takum ynHOM, TTOJIOKEHHST YacTHHH nepiioi ctatti 55 KonctuTymii Yipainu 3akpiriioe
OJIHY 3 HallBaXUIMBILIMX TapaHTid 31iCHEHHS K KOHCTUTYLIMHUX, TaK i IHIIMX MpaB Ta CBOOO]
JIOJIMHU 1 TPOMasTHUHA.

Yactuna nepma cratti 55 Koncrutymii Ykpainu Bianoigae 300 0B's3aHHAM YKpaiHH, sIKi
BUHHKIIM, 30KpeMa, Yy 3B'I3Ky 3 paTtudikamiero YKpaiHow MIiKHApOJHOTO TMAaKTy IMpo
IpOMAJISTHCHKI Ta MO THYHI mpaBa [4, (582-12)], KonBeH11ii mpo 3aXUCT MpaB i OCHOBHUX CBOOOJ
moauau (Pum, 1950 pix) [5, (995-004)], mo 3rimHo 31 crarreto 9 Konctutynii Ykpainu €
YaCTUHOIO HalllOHAJIBHOIO 3aKOHO/IaBCTBAa YKpaiHU.

OTxe, KOXKEH Mae MPaBo Ha PO3MJISA CHPaBU B TOMY CYAl 1 TUM CYJJ€I0, A0 MiJICyTHOCTI
SKOTO BOHA HAJIOKUTh, TOOTO TpOMaasSHUH Ma€ MPaBO IMOAATH TO30B, a CyJ 3000B'SI3aHUMA
MPUMHATH HOro 10 po3risny. be3syMoBHO, Take cTaBieHHS € MyOJIIYHO-IIPaBOBOrO, ajie YU €
BOHO CTaBJIEHHSIM MaHYIOUOro 1 miasersoro? 3BMYaiiHO Hi, OCKIJIBKU HI TPOMAJSHUH, Hi CyJ HE
HiAKOPSIOTHCSA B JAHOMY BHUIAJAKY OJMH OAHOMY, KOJKEH 13 HUX JIMIIE peajizye CBOi Cy0'€KTHBHI
IOPUINYHI ITpaBa i 000B'SI3KH.

Tak, meton moOya0BM MPAaBOBITHOCHH HE MOXE PO3IVIAJATUCS B SKOCTI YHIBEPCAJILHOTO
KpUTEpII0 MOAUIYy IpaBa Ha MpHUBaTHE Ta MyOjiyHe. A IOCWJIAHHS Ha Te, L0 [0
[IPUBATHONPABOBUX BIJHOCHH BCTYIAIOTh PIBHONpPaBHI CyO'eKTH, a 10 MyOJIYHO-TIPAaBOBUX —
HEpIBHOIPaBH1 (MIAJEryi OJWH OJHOMY), HE 3aBXKAM IOKa3zye CrHeuu@iky NpUBATHOIO 1
nyOJiYHOro mpaBa: B OKPEMHUX BHUIAIKAX B IMyOJIYHHUX TPABOBIIHOCHHAX MiAIOPSIAKYBAaHHS
OJTHOTO Cy0'eKTa 1HIIIOMY B3araji BiJCyTHS.

2) Ha nymky BueHoro Mypomiesa C.O., KpuTepieM po3MeXyBaHHS MK MPUBATHUM 1
nyOJiYHMM TIPABOM BBaXKAIOTh CIIOCIO 3aXKMCTy MpaB ix yuacHukis [22, €. 169].

BiamoBinHo 10 1i€i KOHIENIi MPUBATHUM IMPABOM DPETYNIOIOTHCS MPABOBIIHOCHUHU, /€
1HII[laTUBa 3aXUCTy TMOPYLIEHOTO CYO'€eKTUBHOIO IOPUJUYHOTO TpaBa HAJA€TbCAd caMiil
3alikaBieHid 0co0i, a B pa3l SKIIO 3aXUCT IHIIIIOIOTh YINOBHOBa)KEHI OpraHW BIaId, TO
MIPAaBOBIIHOCHHU PErIaMEHTYIOThCS ITyOIIYHUM IIPABOM.

om0 nanoi mo3uilii, TO MOXKHA 3a3HAYUTH, [0 X04a CMOCIO 3aXUCTY HA MPAKTHUIII AIHCHO
MOX€E MPOSIBISITUCS JIUIIE MiCIIs MOPYIICHHs Cy0'€KTUBHUX IOPUANYHHX IIPaB, MPOTE BiH, a OTKE,
1 xapakTep cy0'eKTUBHOTO MpaBa BU3HAUEH1 /10 MPAaBOMOPYIIEHHS, a He IIiCJIsI HbOTO.
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Pa3om i3 TUM cnpo0a BU3HAYMUTHU TOHATTS MPUBATHOrO ab0 MyOJIYHOrO IMpaBa 4Yepes
Criocid CyaoBOrO 3aXMCTy HEMHUHYYE NMPHU3BOIUTH O BU3HAYECHHS «X» 4epe3 «X»: NMpUBaTHE
MPaBo € MPaBO, [0 OXOPOHSETHCS MPUBATHUM TT030BOM, a IPUBATHHUN TI030B € CIIOCIO OXOPOHH
npUBaTHOrO mpasa [6, c. 31].

[Ile oqHUM ICTOTHHM HEIOJIKOM CIIOCOOY 3aXMCTy SK IiJICTaBH PO3MOALTY MpaBa Ha
MpUBATHE 1 MyOJIiYHE € Te, 10 OpraHu MyOJIIYHOI BJIaJAX MOXXYTh ITOJIaBaTH MO30BH Ha 3aXHCT
MPUBATHHUX CYO'€KTUBHUX IOPUANYHUX TIPAB TPOMAJISH.

Tax, Hanpukia, 3riHo CT. 56 [{UBIIBHOIO MpoIeCcyaabHOro Kogekcy Ykpainu [2] Ta CT.
23 3akony YkpaiHi «IIpo mpokypatypy» mpoKypopoM Moxe OyTH IoJjaHa 3asBa Ha 3aXUCT Mpas,
cBOOOJI 1 3aKOHHUX IHTEpeciB I'pOMaJsHHHA B pa3i, SKIIO T'POMAJSHUH 3a CTAHOM 370pOB'S,
BIKOM, HE/1€3/1aTHOCTI Ta IHIIUX MOBAaXXHUX MPUUUH HE MOXKE 3BEPHYTHCS A0 cyay cam. Tomy
Croci0 3aXMCTy HE MOYKHA BBAYKATH KPUTEPIEM IOy ITpaBa Ha MPUBATHE 1 MyOJIIYHE.

3. B sKocCTI miACTaBM Takoro MOAULY HEPLAKO HAa3MBAIOTh XapaKTep peaji3oBaHOIO B
npaBoBigHOCHHAX iHTepecy [15]. Buxoas4u 3 1bOro BUEHi CTBEPKYIOTh, 10 MPHUBATHE MPABO
CIpsIMOBaHE Ha 3aJ0BOJICHHS 1 OXOpPOHY IHAMBIAyallbHUX 1HTEpECiB, a MyOJidyHe — CHUIBHUX
1HTEpECIB.

Kputepiii iHTepecy migaeTbCst KPUTULI 3 HACTYITHUX IPUYMH:

a) BBaxaroum Te, mo myOsiyHI 1HTEpeCH I1HOAI PO3IJNAIOTH SIK CyMY IPUBATHUX
1HTEepeciB, TOOTO 3arajbHUIl 1HTEpPEeC PO3YMIIOTh SIK CYKYIHICTb IHAUBIAyaJbHUX. AJe SKIIO
nyOaiYHMI 1HTepec 1 MOXHA pO3IJIIIATH SK CYKYIHICTh IHAWBiAyaldbHUX (IPHUBATHHUX), TO
CYKYIIHICTh JaJIeKO HE BCIX MPUBATHUX IHTEPECIB MOXE MPETEHAYBAaTH Ha 3arajbHe 3HAUYCHHS.
[7, c. 60].

3araiibHe HE TOTOXKHE CyMi OKPEMHX SIBHUIII, 3arajibHe — II€ JIMIIE Te, o 00'€qHy€E BCI 111
SIBHIIA, TO, 110 B HUX € OJHAKOBUM. Bce iHIIe X po3MexoBye, a He 30mkye. OTxke, 3aranpHe He
€ MEXaHIYHUM 3'€THAaHHSIM OKpeMux siBulll. [1yOmiuyHui 1HTEpeC — 1€ IHTepecC, IKU CTOCYETHCS
CYCIIJIbCTBA B IIJIOMY, @ HE OKPEMHUX HOro NpPEICTaBHUKIB, SKi 3a PI3HUMH NPUYMHAMU
3arajbHUIl iHTEpeC MOXYTh i He BU3HABATH. M HaBIAKW, CBiif IPUBATHMI iHTEpeC BOHM YacoM
CXUJIbHI BBAXATH MyOITIYHUM.

0) Y 3B'S3Ky 3 TUM, 110 B MyOJIYHOMY TPABO - BITHOIIEHHI X04Ya 1 pealli3y€eTbesl CIiIbHUM
1HTepec, HOro y4acCHUKH TaK Y 1HAKIIE 3a/10BOJIbHAIOTH 1 CBOI BiacHi iHTepecu [17, c. 24].

Ane SKIO 3al0BOJICHHSI MyOJIIYHOTO IHTEpeCy HE BHKIIOYAa€ MOXJIMBOCTI peaizarii
MOpsii 13 HUM IPHUBATHOIO IHTEpECy, TO B pa3l 3AIHCHEHHS TUIBKM IPUBATHOIO IHTEpECY
nyOJIiYHNAN IHTEpEC He 3a/10BOJIBHSETHCSL.

B) Uepes Te, 10 IpaBo B I[IJIOMY Ma€ BiJI3epPKaIFOBATH i 3aXUINATH B OJIUH 1 TOH K€ 4ac
SIK TPOMaJIChKi iHTepecH, Tak 1 npusathi [10, c. 13].

ABTOp TOBHICTIO PO3/IiJIsi€ AYMKY BUYEHUX, OJJHAK SKIIO PO3TJISAAATH IPUBATHE 1 MyOTiuHEe
IPaBO OKPEMO, IIOAO0 OKPEMO OAMH BiJ OJHOrO, TO IepIle HacaMIiepel OXOpOoHsEe CyO'eKTHBHI
mpaBa 1 OOOB'SI3KM, peani3yloud sKi CyO'eKTHM 3aJOBOJIBHSIOTH CBOi OCOOMCTI IHTEpecH, a
myOsiyHe mpaBo — CyO'eKTHBHI TpaBa 1 OOOB'SI3KHM, peaii3allisi SKHUX TOPKAETHCA IHTEPECIB
CycHijbCcTBa B LIIOMYy. TOMy LUJIICHICTH NpaBa HE 3alepedye BIAMIHHICTb, B110COOJIEHOCTI
BiJI0OpakeHUX 1 IHTEPECIB, 1[0 HUM 3aXHIIAK ThCA.

r) OCKiJIbKM BBaXKalOTh, IO XapaKTep IHTEpecy — Iie MPosiB Cy0'€eKTUBHOCTI B MpaBi, ajie
HI B SKOMY pa3i He cyTHicHa o3Haka. [7, ¢. 19]. Tyr He BpPaxoOBYyeTbCs, LIO MPO IPOSB
Cy0'eKTMBHOCTI MOXHa TOBOPUTH JIMIIE MpU peanizanii cyO0'eKTUBHMX MpaB 1 OOOB'A3KIB.
3aKkpilIioI0Th X HOPMU NpaBa MaKCHUMaJbHO OO0'€KTHBHI, OCKIIbKM BOHHM (DIKCYIOTH peajbHO
icHyrouy qudepeHiianio 3arajJbHuX 1 IPUBATHUX 1HTEPECIB.

Jlemo mo-iHIIOMY 3MICT JIaHOTO KPUTEPII0 PO3KPUBAETHCS  TOMI, KOJIH JO
MIPUBATHOMPABOBUX MPOMOHYIOTH 3apaXxOBYBaTH Ti BIAHOCHHH, SIKi JiepXKaBa BiJae Ha pO3Cy.I
TPOMAJIsSH, CAMOCTIITHO BHUpIIIaTbHUX, BUKOPUCTOBYBATH iX UM Hi CBOi Cy0'€KTHBHI MpaBa [8, c.
64].

BoaHowac i3 nuM BYe€Hi BKa3yloOTh, IO 3MICT MyOJIYHOrO IpaBa HE MOXKE BHU3HAYATHCS
a00 3MIHIOBATHCS YTOJI0K0 YYaCHUKIB TPaBOBIIHOCHH.
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OpHak TYT HE BPaxXxOBY€ThCS, 110 BUKOPHCTAHHS CyO'€KTUBHUX IpaB, Ha BIAMIHY Bij
00O0B'AI3KIB, 3aBXKIU 3aJCKHUTh BIJ PO3CYAy iX BOJOAapiB. A yKJIaJaHHS JJOrOBOPIB, MIO
nependayae caMOCTIHHE BUKOPUCTAHHS CyO'€KTHUBHUX IpaB CTOPOHAMH JOTOBIPHOTO MPOIIECY,
PETYJIIOETHCS HE JIHMIIE IPUBATHAM, ajie i MyOJIIYHIM IIPaBOM.

4. Cnig BiI3HAYMTH 11I€ OJIMH KPUTEPiid pa3MeKyBaHHS MPUBATHOTO Ta MyOJIIYHOrO IIpaBa
BAKAEThCA CYO €KTUBHMI CKiaja npaBoBigHocuH [23]. Oke, BiAMOBIAHO 10 HHOTO MPHBATHE
MIPaBO PETYIIIOE MPABOBITHOCHHY IPOMAISH (ITiAaHUX) MK cO0010, TOOTO MPaBOBITHO CHHH M13K
oco0aMu, MiJIErTMMH HE OJUH OAHOMY, a OpraHaM MmyOiiyHOI BJIAJH 1 B IbOMY CEHCl pPIBHUMU
onuH ogHoMYy. [1yGiuHe mpaBo B CBOIO UEPry — PETYJIIOE MPABOBIAHOCUHH, JI€ OAHIEIO 31 CTOPIH
000B'SI3KOBO € JiepxaBa abo Horo yacThHa B 0001 YTOBHOBa)KEHUX OpPraHiB.

OnHak icHye me ¥ Touka 30py, IO SIKIIO CYO'€KT MyOJIIYHOI BIaau 3IHCHIOE CBOIO
JUSIBHICTH BIAMOBITHO IO THX K€ MPAaBOBUMM MPUIHMCAMHM, SIKI JIIFOTh MI0JI0 IPUBATHOI 0COOH,
Ma€ Ti X CyO'€KTMBHI mHpaBa 1 Hece TI * OOOB'SI3KH, 3IMCHIOE Takl X cami JISHHSA, AK 1
npuBaTHUM cyO'ekT ( Hampukiald, YKIAQZaHHS Yroa g JepKaBHUX moTped, 1HII
MPABOBIAHOCHHHM MK TPOMaJsTHAMU 1 IEPIKABOIO K CKapOHHIIEIO, TOOTO JEPKABOK SIK HOCIEM
MalHOBUX IpaB Ta 00O0B'I3KiB), TO BiH 31 CHIOE TPUBATHOIIPABOBY MisLIbHICTB [17, ¢. 95].

Pazom 13 TuM, Xoua AaHl NPaBOBIJHOCHHU PETYJIOIOTHCS LMBIIBHUM HpaBoM, (P13UUHI
(ropuuy4Hi) 0coOM peani3yloTh B JaHOMY BUIIaJIKy CBOI OCOOMCTI IHTEPECH, B TOH Yac K OpraHu
JepKaBHOI (MYHIIIUMTIATBHOT) BJIaI JIIOTh B IMMyOJIIYHUX 1HTEpEcax.

ToMmy Ha HMX MOXYTh HakJaJaTHCS OYIb-sKi JIOAAaTKOBI OOMEXKEHHs, SKi BIACYTHI IO
BiJIHOIICHHIO aHAJIOTIYHOI JisIbHOCTI (hi3M4HOI ab0 ropuandHoi ocodbun. OTKe, MOKHA CKa3aTu,
110 TaKi MPaBOBIAHOCHHU PETYIIOIOTHCS HE JIMIIE TPUBATHUM, ajie i MyOIiYHUM ITPaBOM.

Jlesiki 3 JTOCHIJIHUKIB, HE 3HAMIIOBIIM YHIBEPCAJIbHOI'O MiJCTaBH A PO3MEXKYBaHHS
IIPUBATHOTO 1 MyOJIIYHOrO MpaBa, HAMArarThCs BUKOPUCTOBYBATH OJIHOYACHO KiJIbKa KPUTEPIiB.
Tak, Hanpuknaz, P. lepinr B SKOCTI KpUTEpiiB MOALTY MpaBa Ha MpUBATHE 1 MyOJiyHE Ha3UBaB
XapakTep IHTepeCy Pa3oM i3 OCHOBOIO Ta crocobom 3axucty. [18, c. 181-183].

Ha nymxy Buenux J[. B. €podeeBoi ta P. B. IllarieBoi B sSKOCTI miacTaB MI010
knacudikaiii mpaBOBUX HOPM HAa HOPMH MYONIYHOrO Ta MPHBATHOTO IpaBa IPONOHYIOTH
PO3TJISIaTH HUMU POJIb Y CYCIIJIBCTBI, 1110 BOHM BUKOHYIOTh, @ TAKOXK XapakTep 1HTEepeciB, IO
HUMH 3aXUIIAI0ThCI. OHAK Y YOMY caMe TOJIArae TOTOKHICTh MK JTISTHHSIM, SIKE 3 HUX BUKOHY€
NpUBAaTHE, a sKe MyOJIiYHe MPaBo, BYCHI OCTATOYHO HE BU3HA4a0Th. [16, c. 109].

ABTOp IOrOJKy€TbCA 3 AYMKOIO BueHOro B. B. bonrosoi B Tomy, 110, 3aCTOCOBYIOUYH
«KOMIUIEKCHI» KpUTEepli, MM 3HAXOJIMMOCS B HEOJAHO3HAYHOMY CTAaHOBHUIII. 3 OJIHOTO OOKY,
3aMOBHIOIOYM TPOTAJIMHU, MU JIOJIAEMO HEAOJNIKU, AKI € Yy KOXHOTO OKpeMO, a 3 IHIIOr0o —
o0'ennyemo ix Hemamiku. [8, c. 28]. Pa3zom i3 THM OJHOYACHE BHKOPUCTAHHS JEKLILKOX
KPUTEPIiB HE 3aBXK/IM Bele 0 00'eTHaHHS X HEIOJIKIB.

Bucnoeéxu. Ha wnamy AyMKy, OCHOBHMMH KpPUTEpIsIMH MOy MpaBa Ha NpUBaTHE 1
nyOsiuyHe € XapakTep IHTepeciB 1 CyO'eKTHMI ckiaj npaBoBiAHOCHH. [lo mpuBaTHOro Inpasa
HajeXxaTb HOPMU Ta MPUHLMIHN, SKI PEryJlOIOTh I[PAaBOBIJHOCHHU MDK (I3UYHUMH 1
IOPUAMYHUME 0c00aMHU, 110 330BOJIbHSIOTH IEPEBAXKHO 1HAUBIAYaTbHUH 1HTEpEC.

[IyGniune mnpaBO OXOIUTIOE HOPMU Ta TMPUHIUNMN, SKi JJO03BOJSIOTH Yy4aCHUKaAM
IPaBOBITHOCHH, 3aJ0BOJILHATH IHTEpeC CYCHiIbCTBA B LUIOMY (MOXIMBO, TOpSA 3
IHIUBIIyaIbHUMH 1HTepecaMu okpeMux oci0). I[Ipu 1boMy B myOIidYHO-TIPAaBOBUX BiJIHOCHHAX
xoua 0 OfHI€T 31 CTOPIH € AepkaBa a00 HOro 4yacTuHa B 0c001 YIIOBHOBaKEHUX OpPraHiB.

BinMiHHOCTI MDK NpUBaTHUM 1 MyOJIYHMM MpaBOM IMOJAralOTh B HACTyNMHOMY: 1)
myOJIiYHEe MPaBo CIPsIMOBAHE HA PETYJIIOBAHHS PABOBIAHOCHH, YYaCHUKH SKHUX 33/10BOJBHSIOTH
IHTepecH CyCHiJbCTBA B LIUIOMY (MOXIJIHMBO, Pa3oM i3 OCOOHMCTUM IHTEpecoM), a CyO0'eKTH
MIPUBATHOTO TpaBa - IHIWBIIyalbHi, OCOOUCTI iHTEepecH; 2) B MyOIIYHO-TIPABOBUX BiTHOCHHAX
OJTHIEIO 31 CTOPIH 3aBXkIH € JepkaBa (OKpeMi HOoro 4acTWHU) B 0C00l YITOBHOBAXEHUX OPraHiB,
JPYyToI0 CTOPOHOIO MOKe OYTH SIK 1HIIIA JiepikaBa (4acTHHA JAepxaBu), TakK 1 Ppi3udHa (IOpUAUYHA)
oco0a. YyacHMKaMM NPUBATHONPABOBUX BINHOCHH € juiie ¢i3uyHi 1 IOpUAUYHI ocodu; 3)
MpUBaTHE MpaBO 3aCHOBAHE Ha MPHUHIMII «I03BOJIEHO BcCe, L0 MpsIMO He 3a00pOHEHO
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IOPUIMYHUME HOpMaMM», a MyOiiyHe ImpaBo - Ha ifei «3a00pOHEHO Bce, IO HOPUIUYHUMHU
HOpMaMH IpsIMO HE J03BOJIEHO»; 4) AIpOM NPUBATHOI'O IpaBa € MAalHOB1 BIJIHOCMHM, OCHOBY
nyOIiYHOrO MpaBa CKJIAaJal0Th BIJIHOCHHM, IO TOB'S3aHI 3 OpraHi3ali€l0 1 KOMIIETEHLIEO
OprasiB myOJIIYHOI BIaIH.

B nmaHwmii yac crocrtepira€Tbcs JesKe 30JMKEHHS IPUBATHOMPABOBHX 1 ITyOJIIYHO-
MPaBOBUX 3acajl, OCKUILKHU JepkaBa (OKpeMi HOro 4acTMHW) aKTUBHO BCTYNAlOTh Y BIAHOCHHH
[UBUTLHO-TIPABOBOTO XapaKTepy, Y3aKOHEHHH 1 MIMPOKO TMOMIMPEHUH TEPMiH <«JIep’KaBHI
nociyru». Ilpore, Take 30:mxeHHs He crnpusie iX 3auTTA. [IpuBatHe 1 my0JidyHe MpaBoO ICHYIOTh
00'€eKTMBHO, HE3AJIXKHO BiJ] BU3HAHHS Y1 HEBU3HAHHS TaKOTO ITiAPO3/ILITY .

Pazom 3 TuM icHye ¥ iHIIAa AyMKa, 1[0 MOJIira€ B TOMY, LI0 Meka MK cdepaMu
MPUBATHOTO 1 MyOJIIYHOTO iHTEpeciB Cy0'€eKTHBHA, PYXJIMBA 1 BU3HAYA€ThC 3akoHoaBeM |20,
c. 160]. OmHak WIIKOM OYEBUAHO, IO SKIIO 3aKOHOAABELb OyAe MOBUILHO 3aMIHIOBATH
IIpUBaTHE MNpaBO MYOJIYHUM, a00 HAaBIAKU, TO L€ MOKE MHIAIPBATH CYCHIJIbHMHM MOPSIOK 1
MEPEIIKOAUTH HOPMATbHOMY PO3BUTKY JI€PIKaBH.

[IpuBatHe 1 myOJiuyHEe NPaBo - I 00'€EKTUBHO 1CHYIOYI, BITHOCHO HE3aJIC)KHI, B3aEMOIIFOY1
MK CcO0OKW MiApo3aiau TpaBa sgK cucteMu. I[limcraBamm ix audepeHIiamnii € xapaxkrep
pealli30BaHUX Y IPABOBIJHOCHHAX IHTEPECIB 1 0COOJIMBOCTI iX CY0'€KTHOIO CKIIaAdYy.

CrninbHE BHMKOPHCTaHHSI LUX KpUTEpIiB J03BOJIIE€ HAMOLIbII IOCIIJOBHO 1 YITKO
3MIACHUTH PO3MEXYBaHHS M1ICHCTEM IIPUBATHOIO 1 MyOJIIYHOI O IIpaBa.
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VI]IK 349 (477)
MEPEJJIOBUH 3APYBI)KHUM JOCBIJI B PEOOPMYBAHHI OJIIIIII TA
MOXKJUBOCTI HOT'O BIPOBAI’KEHHSI B YKPATHI
®eTicoBa C.B., kaHaugaT OPUIMYHUX HayK, C.H.C.; KyumiiioB A.B., kangunat
€KOHOMIYHHMX HayK

Fetisova S.V., Kuchmiov A.V. ADVANCED FOREIGN EXPERIENCE IN
REFORMING THE POLICE AND THE POSSIBILITIES OF ITS IMPLEMENTATION
IN UKRAINE

Anomauia. Y cmammi npogedeHo 00CniOdNceHHs Neped08020 MIdCHAPOOHO20 00c8idy y cghepi po36ydosu
Kaoposo2o nomenyiany opeawie noniyii. 3a pe3yibmamamu aHauizy o0xcepen meopemudyHo2o ma emMnipuyHo2o
xapakmepy cg)OpMOBAHO PO MeopemuKO-ymuiimapHux peKomMeHoayitl wooo MOHCIUBOCMI adanmayii nepedosux
MINCHAPOOHUX CMAHOAPMIE KAOPOBO20 3a0e3neueHHsl OpeaHie Noniyii 8 NPakmuxy QYHKYIOHY8AHHA KAOPOBUX
niopo3oinie Hayionanvnoi noniyii Ykpainu. B yucni ocmaHHix KmouoeuMU BUBHAYEHO 3MiHU 00 Oitouoi
HOpMamueroi 6asu 3 numMaHs QoOpMy8anHHs Kaoposo2o ckiady opeanie Hayionanvuoi noniyii Ykpainu, 6 uacmuni
NOCUNIEHHA DIBHA COYIANbHO20 3AXUCMY NPAYIEHUKIE.

Kniwouosi cnosa: kaopose 3abesnevenns, Hayionanwna noniyis Yxpainu, pepopmyeanns, espoinmezpayis,
ehekmusHicmb, MIHCHAPOOHULL 00CEI0, ONMUMIZAYisl.

Abstract. The article is devoted to the research of advanced international experience in the field of building
the human potential of police authorities. According to the results of the analysis of sources of theoretical and
empirical nature, a number of theoretical and utilitarian recommendations have been formed concerning the
possibility of adapting the advanced international standards of staffing of the police authorities to the practice of the
personnel units of the National Police of Ukraine. Among the latter, key changes were made to the existing base on
the formation of personnel of the bodies of the National Police of Ukraine, as part of the strengthening of the level
of social protection of workers.

Key words: personnel support, National Police of Ukraine, reform, euro integration, efficiency,
international experience, optimization.

AKTyanbHicTh TeMH. PeopMyBaHHS TOJILEHCHKUX CTPYKTYP Y BChOMY CBITi TICHO
MOB’A3aHO 3 CYCIIIBHUMH 3MiHaMu. YKpaiHa B JaHOMY BUIAIKy HE CTajla BUHATKOM, aJikKe
pedopmi HamionanpHoi mousinii Ykpainu mnepeayBaid peBositomiiHi nomii. OmHak, Oynb-saki
3MIHM TIOBUHHI BpPaXOBYBAaTH 1CTOPUKO-KYJIBTYpHI OCOOJIMBOCTI JI€pXaBU, TI'€OMOJITHYHY
OpIEHTAIII0 Ta 3aJOBOJILHATH BUMOTH TpoMmajsH. [lomiTuka pgemeHTpamizamii He JuIe
nornomoriia chopMyBaTH HOBY MOJEb MOMIIii, ajie ¥ BHU3HAYWJIA TOJIOBHUH OPIEHTHD —
criBIpans 3 rpoMajacbkicTio. OT)Ke, OCHOBHUH BEKTOp AISJIBHOCTI MOJIiMii OyJio BH3HAYCHO
MPUHIMIIOM “‘community policing”, TOOTO CTBOPEHHS OBIPJIMBHUX BiTHOCHH MiX MOJIIIEI0 Ta
HACEJIEHHSIM, 1110 BU3Ha4YaeThcsa CTpaTerielo po3BUTKY cHCTeMu MiHicTepcTBa BHYTPIIIHIX CIIpaB
Vkpainu 10 2020 poky Big 22.10.2014 [1,17].

Eran pepopmyBannss MBC Vkpainu odiniiiHo posmnouaBcs i3 cTBopeHHsS y KBiTHI 2014
poui ExcrmepTHOi pagu 3 THHTaHb JOTPUMAaHHS IpaB JIIOJUHH Ta peQOpMyBaHHsS OpraHiB
BHYTpIIHIX cmpaB. [HiiaTnBa Hanexala HOBOMY KepiBHMLTBY MiHicTepcTBa Ha 4omi 3 A.
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ABakoBUM, KMl Ha TOW yac B)K€ MaB BJIACHUN JJOCBIJ CHiBIpalli 3 HEYpPSAAOBUM CEKTOPOM Ta
yuacti y noaisix Peomonii rigHocti. CopMoBaHa NEPEBaKHO 3 MPEACTABHUKIB TPOMAJIChKOCTI
1 MpaBO3axMCHOroO cepeoBuina, ExcrepTHa paja nocraBuia 3a METy po3poOUTH /10 JHMCTONaaa
2014 p. xonuenuio pepopMyBaHHS Ta 3alPOIOHYBATU 1€l MPOrpaMHUN JOKYMEHT Ha PO3Isij
Ypsany [2].

CtynmiHb HaykoBoi po3poOku. JlOCHiKEHHSIM TNUTaHb WIiATOTOBKHA KaJapiB IS
MIPaBOOXOPOHHUX OpPraHiB 3aiiManucs Taki BiJOMi HayKoBIl, sk: AHydpieB M.L., Banmypka
O.M., becuactauii B.M., I'ycapoB C.M., 3apocusio B.O., 303yns €.B., [nmmua M.I., KanasHos
J.I1., Kupuuenko L.I'., Knouko A.M., /I.B. llIsemns, Kontes I1.b., KpaBuenko 10.®., MaTioxina
H.IT., My3uuyk O.M., Ilnimkia B.M., [Tocmetauit B.B., Crapoay6uieB A.A., Pynoiit K.M. Tta iH.
Opnak 3aBaHHA Ta QyHKLIT KaApOBOro 3a0€3MeUeHHs OpraHiB MOJILIl JETaJIbHO HE BUBYAINCH,
1110 1 00YMOBJIIOE aKTyalIbHICTh 1aHOT pOOOTH.

Merta pocaimkeHHsi. MeTo 1BOrO JIOCHIDKEHHS € TPOBEACHHS JOCIIIKEHHS
MepPeI0BOro MIXKHAPOAHOTO JOCBiAY Y cdepi po30ya0BH KaApOBOTO MOTEHITIATy OpraHiB MOl
Ta opMyBaHHS Ha IIili OCHOBI BIIOBITHUX TEOPETUKO-YTHIIITAPHUX PEKOMEHIAIlIN 1100 HOro
ajanTaiii B YKpaiHi.

Bukaan ocHoBHoro marepiaiay. Cepel OCHOBHMX BEKTODIB, K1 BIAITPalOTh POJIb y
IIPOBEJICHH] 3MIH CJiJl BUJIUINTU HACTYIHI: 3aKOHOAaB4a 0a3a, (piHaHCYyBaHHS, MaTepiabHO-
TeXHIYHE 3a0e3MeueHHs, KOMIUIEKTYBaHHS HOBMX HiApo3aAunB (migdip KaapiB), CHCTEMa
CTSATHEHb Ta 3a0XO0YCHb, NMpodeciiiHa MiAroTOBKa KaJpiB, peopraHizallis 3acTapijuX IITaTHUX
OJIMHUIIb, CTBOPEHHS HOBHX IIJIPO3ALTIB Ta Opi€HTAIlisl HAa B3a€EMOJIII0 3 I'POMAJCHKICTIO. AJe
KO)KHa KpaiHa Ma€e CBOi iCTOPUKO-KYJIbTYPHI, €EKOHOMIYHI, reorpadiuyHi 0COOIMBOCTI, caMe TOMY
«3aro3uYUTHY MO0 K HOBUN OpraH BUKOHABYOI BJIQJH Ha JOCBI/I IHIIMX KpaiH HEMOXJIMBO.

3a ocHOBY B YKpaiHi Oylio B35TO TPY3MHCBHKY Monesb. 3a cioBamu Exkum 3rymanse,
pedopmaTopu y ['py3ii BUpIIHIM TONPH BCE KYMUTH JJIS MOJIIEHCEKUX HOBY (HOpMY, TEXHIKY
Ta aBToMo0O11i. Takox a7 mpaniBaukiB MBC 30ynyBanu HOBI, cydacHi npuMinieHHs. bynyBatu
HOBI1 NpUMIIIeHHs OyJI0 MOTPIOHO AJIS MiABUIIEHHS MPOAYKTUBHOCTI Mpalli MOMIeHChKHUX 1 JUis
JOCATHEHHS EKOHOMIi, a/pKe IUIsl JepKaBU IHBECTyBaTH y IHQpacTpyKTypy — II€ Croci0
CTUMYJIIOBAaTH €KOHOMIKY. EeKTHBHICTE pOOOTH MOJIIEHChKUX 32 PaXyHOK 3MIHH YMOB POOOTH
3pocia Ha 38%. Takoro edekty Oyno JDOCATHYTO TaKOX 3aB/ISIKA TOMY, IO 3MIHWJIA CHCTEMY
kaOiHeTiB Ha chijbHI poboui 30HU. [IpoTsarom mepmux 3-4 micsuiB mominedcbkuM Oyio gayke
HEKOM(OPTHO MPAIFOBATH, aJe IMOTIM M I1e HaBiTh crogo6anock [3].

VY mnpoueci pedopmyBanHs nomimii Ilompmi Oynu 3amyiieHi MporpaMu Ta MPOEKTH,
METOI0 SKMX OyJI0 pO3IIMPEHHS KOHTAKTIB MOJiMii 3 MICHEBUMU OpraHaMH BIaJy,
HOIANPUEMIISIMA Ta IHCTUTYTaMU TPOMAaASHCBKOro cycminberBa. Ilpukmagom takux aiii Oyna
aKINs «BIIKPUTUH BIJIJIOK», KWW y KOHKPETHHH 4Yac MOTJIM BiABIyBaTH TPOMAJSHH, a0o
npoekT «Ilo3HaiioMcs 31 CBOIM MOJiIedCbKUMY, Yy paMKkax sikoro 3MI my6ikyBano iHdopmariito
Ipo cHiBpOOITHUKIB MOJIIIT Ha nAaHid Tteputopii 3 ¢otorpadisimu. Takoxx mnosmiencbki
MIPOBOIMIIM PETYJISIPHI 3yCTpiul B mIKosax. Taki akiii Majau Ha MeT1 oTpuMatu iHdopMaLio Ipo
MPaBOOXOPOHIIB Ta MOJETIIUTH J0 HHUX AOCTyH. [IpOBigHOIO METOI0 HUX MEepPeTBOPEHb OyIo
NOCUJICHHSI BiM4UyTTs Oe3meku y HaceneHHs [lonbii, cBoeyacHe 3amoOiraHHs 3JI0YMHHOCTI Ta
BHUXOBaHHS MOJIO/I, a TAKOXK TTOKPAIICHHS iMI/DKY MOJIIIT B 04ax rpoMaasiH [4].

PedpopmoBany cucremy HaBuaHHs mnoJineicbkux y Iloapmii Oyno 3MmiHeHO Yy Oik
301IbIIEHHS] MPAKTUYHOI CHPSIMOBAHOCTI. 3 MOJILEHCHKUMM TaKOX MPALIOIOTh MCUXOJIOTH Ta
CIeLiaJliCTH 3 MDXOCOOMCTICHOT KOMYHIKallli. bazoBe HaBUaHHS PAJOBUX CIIBPOOITHUKIB TPUBA€E
6,5 micaniB. Jlns oTpuMaHHS MiJBUIIEHHS KaJIpOBUH MOJIIEHCbKUN 3000B’A3aHMI MaTH B
MOCITY>)KHOMY CIHCKY MiHIMYM TpU POKH poOOTH sIK marpyiabHoro. Kopymiis mig 4ac npuiiomy
HOBUX TONIIEeHChKkUX Ha cioyxOy Oyna 3BeoeHa /0 HyNIs 3aBASKH CKIAJHOMY W
OaraTocTyniH4aTOMY Ipolecy Binoopy [5].

VY 3akoni PecnyOuniku [lonpiia mpo momimiro 3a3Ha4€HO, 0 HABAHTAXKEHHS poOOTH Ha
MOJIIeiChKOT0 BU3HAaUEHE 00CsIroM Horo oO0O0B’A3KiB, OEpydH 10 yBaru MmpaBo Ha BiJMOYUHOK.
Cnyx00Bi 3aBJaHHS MOJIIEIICPKOro MOBUHHI OyTH BH3HAuYeHI y Takui croci0, mob iX MoXKHA
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Oyno BukoHaTH y Mexax 40-ToOgMHHOrO CiIyk00BOro TWXHS, y 3-MicS4HOMY TapuHOMY
nepiofi. 3a yac ciay>k0u, 110 MEePEeBUIIYE HOPMY, TOJIIENCHhKOMY HAJal0Th BUIBHUM BiJl CIIyKOU
yac y TakoMy camMoMy BHUMIpi abo * HoMy Moke OyTH NpU3HAYEHO I'POIIOBY KOMIIEHCALIO.
Minictp MBC mnoBMHEH BHW3HAUUTH NUIIXOM BHUJAHHA HakKa3zy pO3KJAJ Yacy CIyxXOH,
nepen0aynBIIY THKHEBUI Ta JEHHUH BUMIp 4acy CJIYKOH, BUITQJIKU TIPOJIOBKEHHS Yacy CIyK0u
MOHAJT BCTAHOBIIEHY HOPMY, @ TaKOX BBEJEHHS JUIS IMOMILEHCHKUX 3MIHHOTO PO3KIAAy 4acy
cyx6u. KpiMm Toro, HakazoM mae OyTH BH3HAYECHO CIIOCIO HECEHHS MOJIIEHChKUMHU YepryBaHb,
a TAaKOXXK YMOBH Ta MPOIEAYPY HaJAaHHS MOJIIEHCHKUM Yacy, BiJIbHOTO BiJl CTy0u, a00 HaJaHHS
TPOIIOBOI KoMITeHcallii [6].

BapTo HaronocuTH Ha TOMy, IO HPOTATOM OCTAaHHIX POKIB y €Bpomi MpPOCTEKY€EThCS
YiTKa TEH/EHLIs TOBHIILIE IHTErPyBaTH MOJIIII0 B TPOMAJSHChKE CYCHIIbCTBO 1 HAOIM3UTH 1i 10
HACEJIEHHS, 1 111 METa B HU3LI AEPXkKaB AOCATAETHCSA 32 JOIIOMOI0I0 PO3BUTKY «iSJIbHOCTI MO
B iHTepecax rpomaau» (community policing). OaHuM i3 TOJOBHHX 3aCO0IB TOCSTHEHHS i€l
METH € HaJAUIeHHS TMOJilii cTaTycoM opraHy myOJi4HOi ciyxOu, a He NPOCTO Opraxy,
BIJINIOB11aJIbHOTO 33 3aCTOCYBaHHS 3aKOHY, 1 JJI TOTO, 100 1ie MEepeTBOPEHHS HEe 3aJUIINIIOCS
BUKIIIOYHO MOBHOIO BIIPAaBOIO, TO PO3JIN «IIOCIYT» CHiJl BBECTH B CIHCOK 3aBJaHb Cy4YacHOi
naeMokpatuaHol momiiii [7,8].

[IpaBoBa 3axXuIIEHICTh MOMILEHCHKOIO y PO3BUHEHUX KpaiHax CBITY Ha CbOTOJHI
3anuIaeThesl Ha BucokoMy piBHI. Hampukinan, y CIHA cniBpoGitHuky ®BP Ha cyni BipsATh Sk
HE3alepeYHOMY aBTOPUTETY - MPEACTAaBHUKY JEpPKaBHOI BJAJU, YHE CJIOBO HE MiJAA€ThCA
cymHiBy. B Anrmii, Itanii, ®PH, ®panuii, CIIIA, Kanani ta psai iHIMX KpaiH nependadaroThes
pi3HI BUIW aAMIHICTpPATUBHOI Ta KpPUMIHAJIBHOI BiAMOBiZaJbHOCTI 3a myOJiyHy o0O0Opa3y
nojineiicbkux abo HamaJ Ha HMX, HOLIMPEHHS Hakjieny BigHocHO momuii 1 t.a. Y CIIA y
BHUMAJKaX HABMHCHOIO BOMBCTBA ToiinelWchbkoro abo cmiBpoOitTHuka OBP BunHMI
3aCyIKYEThCS 10 THOPEMHOTO YB'SI3HEHHS (XK 0 JOBIYHOT0) a00 10 cMepTHOI Kapu [9].

3apyOiKHMIA JOCBII MiATOTOBKH MOMIIIEHCHKUX KaapiB — PI3HOMAHITHUN 1 cICHU(pIYHUH,
KOpHCHUH 1010 mpodeciiiHoro BigOOpYy KaupiB, a TaKoX SKOCTI MIATOTOBKHU. 3apyOikHi
CHCTEMH MiATOTOBKH MOMIIEHCHKUX KaapiB BUPIZHSIIOTHCS YITKOIO OpIi€HTAIli€l0 Ha Mpodeciiiny
MIJTOTOBKY B MeXax MOJIIENChKUX HayK, TOXK 1 CHCTEMa OCBITH MOJILEHChbKUX MEepeBaXKHO Mae
BioMuuii xapaktep. CucreMa MiArOTOBKU KaJpiB Ul MPAaBOOXOPOHHUX OPraHiB 3apyOLKHUX
KpaiH 3aJeXHWTh BiJl KOHIIEMIli isJIBHOCTI IUX OpPraHiB, SKi HUHI CYTTEBO BiJPI3HSIIOTHCH,
0cO0JIMBO MIISIXaMU 1X MpakTHYHOI peanizauii [10].

besyMmoBHi 3100y TKH 3apyO1’KHOI MOIIEHCHKOT OCBITHU: ii BHCOKA TEXHIYHA OCHAIICHICTB,
MIPUKJIAJHICTh HABYAJILHOT'O MPOLIECY Ta HAYKOBUX JOCHIKEHb, BUPOOJEHHS HaBUUYOK 1 BMIHb,
MiroTOBKa (axiBIliB 13 KOHKPETHUX HAINPSMIB AiSTIbHOCTI, HAOJMKEHUX 10 peadbHuX yMoB. Lle,
0e3yMOBHO, TOW CTaHIApT, IO SKOTO0 MalOTh MPAarHyTH BUIII HaBYaJbHI 3aKkiaau MiHicTepcTBa
BHYTpIIIHIX cripaB Ykpainu [11].

BaxxnuBa opieHTOBaHICTh MaHOyTHIX (axiBLIB HE JIMIIE Ha 3arajbHl 3aBJlaHHSA
IIPaBOOXOPOHHOI AISIBHOCTI, aje ¥ mepeayciM Ha creuu@iky meBHOi poOOTH y HoJiiedchKii
ciyk61. Tak MakCUMaJIbHO CKOPOYY€ThCS Iepio] aganTauii A0 npodeciiHol AisIbHOCTI, BOHA
crae e()eKTUBHOIO.

Jlns BCiX TOJIIEWCHKUX HABUYAJbHUX 3aKJAJiB 3apyODKHUX KpaiH XapaKTEpHO:
MpakTHYHA COPSIMOBAHICTh HABYAJIBHOTO TIpOIeCy Ta KHoro Oe3mepepBHUI XapakTep;
3anobiranHs mcuxojorii mpodeciiiHoi oOMexeHOCTi; MparHeHHs c(opMyBaTé y MalOyTHIX
[IPABOOXOPOHI[IB TEPEKOHAHHS MpO Te, II0 SKOK O pOo3ralykeHOK Ta MaTepiabHO
3a0e3meveHor0, 3 HeoOXITHOK MPABOBOK MIATPUMKOIO HE Oyiia 6 MpaBOOXOpPOHHA cUcTeMa, 0e3
CIiBIpalli 3 T'POMAJCHKICTIO, Hacamrepes i3 HaceleHHSM, BOHA HE 3MOXE IOBHOI MipOko
BHUKOHYBATH MOKJIAJICHI HA HUX 3aBJIaHHS.

AHami3z JisSIBHOCTI MEpPHIMX MICAIiB POOOTH MATPyAbHOI CIYyXOW TOBOIUTH, IO
npo0JieMu Mifl Yac 3aCTOCYBAHHS TEOPETUYHMX HOPM Ha MPAKTHIl ICHYIOTb, MPOTE OakaHHS
HABYATHUCSI, MOCTIHHO BIOCKOHAIIIOBATH CBOI 3HAHHS, YMIHHS i HABUYKHU JAIOTh 3MOT'Y MUCIUTH
Ha nepcrnekTuBy. KpiM Toro, sik KaxxyTh, yCe€ B XHUTTI MPUXOIUTH 13 TOCBIZOM, T'OJOBHE, 11100
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OakaHHS 3MIHMTH CYTHICTh TOMIIEHCHKOI AISJILHOCTI HE 3HHUKIO. ['paMOTHE KEpiBHHIITBO,
3aBYacHE BIJICTOPOHEHHsS OcCi0, K1 HE BIAMOBINAIOTH 3aliMaHiil Mocajl, HaBYaHHS KaJpiB
CIpUATHME MOI0IAHHIO ITi€T Tpodnemu [12].

BUHHMKHEHHS Takol CHUTYyallil MOKHA IMOSCHUTH JIOCHTh KOPOTKHM TIEPiOJIOM HaBUYAHHS,
aJpKe JI0 IbOro MOJIICHChKI OYJIU MpecTaBHUKAMU JIOCUTh Pi3HUX Mpodeciii, 6arato XTo 3 HUX
HE MaB HaBiTh YSBJICHHS ITPO MPAKTUYHI TPYIHOIII, SIKI BHHHKAIOTh Yy Ipoleci aisyibHOCTI. He
3Ba)Kal0UM HAaBiTh HA TE, M0 IHCTPYKTOPU TOTyBajdW MalOyTHIX MpPaBOOXOPOHIIB 0 PI3HUX
CUTYaIlill BOHU HE B 3MO31 IepelaTh MEHTAJITET Ta TeMIIEpaMeHTalbHI 0COOIMBOCTI YKpAiHIIiB,
TOX B JJAaHOMY BHIIQJIKy HE MOXXHA HEIOOIIHIOBATH HAKONMUYCHUU pPOKaAMHU JOCBiT poOOTH B
naHin cdepi.

[Homiueiicekumu y I'py3ii MOXKYTh CTaTW KaHIUJATH Oe€3 CIeliaibHOi BUIOI OCBITHU Ta
BUIIOI OcBITH B3araii. [licis mpoxomkeHHs KOHKYpCyY KaHAMJIATH HNPOXOJATh HMIBPIYHHMH Kypc
CreniaJbHOi NIAroTOBKU B Akanemii MiHicTepcTBa BHYTpimHIX crpab. 11106 ctatu neTekTuBoM
a00 KpUMIHAJIICTOM, B aKaJeMito MOTPiOHO BCTyMaTH BXKE 3 BUIIOI HOPHINYHOIO OCBITOMO. J[is
CITYy>KOH B MAaTPyJIbHIN MOJIILIT IUIIJIOM IIPO BUIIY OCBITY He € 000B’s13koBUM [13].

OnHak, B yMOBaX €KOHOMIYHOI HEeCTaO1IbHOCTI OJHUM 13 HAWTOJIOBHIIIMX MOTHBIB MpHU
BcTyni Ha ciayx0y no HamionanpHoi mnomiuii € (¢iHaHCYBaHHSA, MaTepiajibHO-TEXHIYHE
3a0e3nedyeHHs. Jlo AaHOI KaTeropii TakoX MOKHa BIJHECTM MW collaibHUM naker. Xoda Ha
3aKOHOJABYOMY DPIBHI BCE 1€ 3aKPIIJICHO, ajie Ha MPAKTHII, HA JKaJlb, TAK BUXOAHUTh HE 3aBXKJIU.
HamionanpHa modtiniss YKpaiHu B IEpEeBakHIN OLIBIIOCTI CKIQJAA€ThCs 3 MOJIOAMX CIIEIIaiCTiB,
JUTS SIKUX JTaHa KaTeropis € He MEHIII BA)KJIMBA, HIXK MOTHBAILIS 10 CIYKOH.

Posrnsmaroun 3apo0iTHY IUIATy TOMIIEHCHKUX Yy CBITI CIIJ 3a3HAYUTH, IO BOHH
BITHOCSATBCS JIO CEPENHBO OILUIAYYBAHHMX KaTeropiii HaceneHHs. DpaHIy3w Tpo IIe TOBOPSTH:
«Kuemo Hemorano, ajie He muKyeMoy». Y ®PH BumuTen 3araabHOOCBITHIX IIKiJN, HApPUKIA,
3apo0IsitoTh B cepenHboMy B 1,5-2 pasu Oinbiue ciaykOoBiiB momimii. Y BenumkoOputanii
JETEKTUB, IO IpAIlO€ HA CaMOMYy HM)KHBOMY DiBHI, OTpUMy€ B pik Ogu3bko 30 THC. QYyHTIB
crepmiHriB. [Ipy 11bOMY BiH MIATUTH Jy’KE BUCOKI MOJATKH, MPOTE MA€ 1HIII MEepeBaru: MiIbroBi
KpeIUTH Ha KYMIBIIIO OyIWHKY, HAa ONAT, HA yTPUMaHHS COOAaKH, SKIIO BOHA y Hboro €. Jlis
KIHOK-TIONIIENChKUX € BUIUIATH HA MOKYNKY MaHyiX. € Ie Taka Mijabra, sk Oe3KOIITOBHE
nepeminieHHss mo JloHgoHY B MeTpo a0o aBTOOyci (MOMIIEHChKI MOKa3ylTh CHeialbHUI
3HAYOK, 10 JIa€ MpaBo Ha Oe3kommToBHUM npoi3n). [lomiueiicski B CILIA, HaBiTh 3 ypaxyBaHHAM
JI0IIaT 3a MOHAJHOPMOBY POOOTY 1 BHCIYT'Y POKIB, HE 3aBXKAM MalOTh JOCTATHHO KOIUTIB IS
TOro, OO0 OIUIaYyBaTH BCl PaxyHKH, IO 3MYIIyE IIYKaTH 1X JOAATKOBUH 3apo0iTok. OTxe,
HE3Ba)KalOUM Ha CYTTEBI NEpeBard B COLIAJIBHOMY CTAHOBHILI 3aXiIHUX TMOJILIEHCHKUX B
MOPIBHSIHHI 3 HAIIUMHK CIIIBPOOITHUKAMH OPraHiB BHYTPIIIHIX CIpaB, MPOoOJIEMHU MaTepiaabHOTO
MOPSAZKY «y HUX» TaKOXK iCHYIOTH [9].

J171st G1Tb 1T 3pYYHOTO CIIPHHHSATTS PO3TIITHEMO PO3MIpH 3apO0ITHOT TJIATH Y HAMOIMKINX
CyCIIiB IOJNILEHChKUX, sIKI Byke mpoiuu pepopmu. Panosuit natpynpHuil y cycianii Ilonbmi
Moke pospaxoByBatu Ha 783 $. Crimunit orpumye — 1000 $. HauansHuk Bifiay modyBa€eThCs
BIIEBHEHIIIIEe, 00 y HHOI'O B KHIIIEHI MicsiuHa 3apruiata y po3mipi 2300 $ [13, 14].

KypcanT, skuii nmpoxoauTh Kypcu 0a30BOi MHiAroToBKH, 3apoOise 1,939 mombchkux
37M0TUX HA MicSlb — HOMY HaJa0Th MPOXKUBAHHS Ta XapuyBaHHS MiJ Yac Kypcy. Hampukinmi
Kypcy KypcaHTa MiJIBUIIYIOTh 10 IPYroro Kjacy MOJIIiaHT, a #oro 3apo0iToK cTaHOBUTH 2,830
3JI0THX, 1[0 Y IEPEPaxyHKy Ha J0JapH CTaHOBUTH MpuOau3HO 539 Ta 787 BimmosigHo [15].

Binnosinno npo 3akony I'pysii npo [lomimiro 3apobiTHa mjata MOJILEHCHKOrO
CKJIAZIA€THCS 3 MOCAJOBOTO OKJIAIy Ta OKJaIy, BCTAHOBJICHOrO 3a 3BaHHs. [lominelcbkuM, KpiM
3apIuiaTH, MOXYTh BUIUTAYyBAaTHCA Haq0aBKU J0 3apoOiTHOI muatu 1 kommeHcarii. Po3mipu
3apo0iTHOT MIATH (TOCaI0BOTO OKJIAAy Ta OKJIAAy 3a 3BaHHSIM), HaJ0ABOK 10 3apO0iTHOT MJIATH 1
KOMIIEHCallii, a TaKOoX MOPSJOK 1 YMOBH iX BHUIUIATH BU3HAYAIOTHCS MIHICTPOM BHYTPIIIHIX
crpaB. JineHuuHnii iHCnekTop oTpumye 400-500 $ Ha wmicsup. [latpynbHHN TOMiNEHCHKHA
orpumye 600—1000$ Ha micsiip, neTektiB — 10 2000 $ Ha Micsis [16].
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Camo co0or0 3po3ymMiio ¥ Te, MmO NpH pedopMyBaHHI BaXKIMBO 3a0€3MCUUTH
MOJIIEHChKUX CydacHUM 00JIaAHAHHSIM, aBTOMOOLISIMU, IPOBECTH PEMOHT HassBHUX IPUMIIIECHbD,
7€ PO3MIIIY€EThCS TIOJIIISA, ajle Ha ChOrOJAHI HAa >Kallb HEMOOJUHOKMMH € BHUIAJIKH KOJH
MOJIIEIChKI 3MYIIIEHI HOCUTH CTapy «(popMy MUIIII1», OCKIJIbKA HOBOIO BOHU He 3a0e3neyeHi, Ta
i sKicTh HOBOI popMu Oaxkae OyTH Kparioro. Ha jxaib, HENOOJUHOKUMH € BHIAJAKH KOJIM KaMepH
MOJIICMChKUX MarTh TOraHy (ikcaliro, HEYITKO NHUINYTh 3BYK, a IPaBOMOPYIIHUKH
3I1HCHIOIOTH Bijieo (hikcallito 3 JOMOMOrOI Cy4acHOI TEXHIKH, 31 3pyYHOTO JHS HUX PaKypcy Ta
y TOAaJbIIOMY BUKOPHCTOBYIOTH iX Ha BJIACHUH PO3CYJ, IO YHEMOXIIMBIIOE BCTAHOBIICHHS
00’ €KTUBHUX OOCTaBHH BYMHEHHS ITPAaBOMOPYIICHHSI.

Ha »xasp Ha mpakTHlll 3aIMIIaIOTHCS HE BUPIMICHUMH Ill€ JOCUTH Oarato mpooOsieM, sKi
HaBITh MICIS MPOBEACHHS peGOpMU HE 3MIHIOIOTH CTaHy pedeil: He3abe3meueHicTh POpMEHUM
OJISITOM, BIICYTHICTb ABOX BUXIJTHUX HA TUXK/IEHb, y TOMY YHCIIl HEHaJaHHS BUXITHUX Y MOPSIKY
koMmrieHcanii (3rigao m.5 cr. 91 3akony VYkpainu «IIpo HarionanbHy momiiiio» HpH HBOMY
anpTepHaTBM y ¢opMi TpoLIOBOi  KOMIIEHcalii 3aKOHOJaBelb He mependayae),
NepeBaHTa)XCHHs, BUKOPUCTAHHS HE 3a MPU3HAYCHHSIM, CHCTEMa CTATHEHb Ta 3a0XO4Y€Hb
3aNUIIAETHCS OPIEHTOBAHOI HAa MHHYJE (OCKUIbKM JesKi MUTaHHS ONepaTHBHO-CIYKOOBOT
JISUIBHOCTI BPEryJbOBaHI HOPMAaTHBHO-TPaBOBOIO 0a3010, SKa Alsla MpU MUTILIT), BIACYTHICTh
OIUTaTH 32 HECEHHS CIYy)KOM B HIYHMI 4ac (XO4a 3HOBY XX TaKM BHIIEBKA3aHUM 3aKOHOM II€
nependayeHo, aje 3a3BUuYail Ha TaK 3BaHI «HIYHD» 3MEHIIYETHCS BIICOTOK IPEMIIOBAaHHS),
ICHYBaHHSI CHCTEMH «TIOKa3HUKIBY Ta 1HIIIE.

Ane pa3oM 3 TUM HOBI MOJIIEHCHhKI 3MYCHJIM CTApUX KEPIBHUKIB IMO-HOBOMY CIIpUHMATH
JOCUTh 0Oarato peueil, SKi [JaBHO CIOPHUMUMAIOTHCS SK HOpMa Yy €BPOMEHCHKUX KpaiHax:
HaIpUKJIAJ, 3MiHA 30BHIIIHBOIO BUIJIALY HOCIHHS OOpOJM, YMCIEHHUX CEPEXOK, MIPCHUHI Ta
TaTyIOBaHHS, KPOCIBKM 3aMiCTh TpaauliiHUX OepiiB Ta iH. Panime xopmopaTuBHa KyjlbTypa
MPaBOOXOPOHIIIB Mepeadaydana OiabII CKPOMHHM 30BHINIHIN BUTJIIS MOJIIEHCHKOT0, HA ChOTO/IHI
K TUTFOPAJTi3M TOTJISIIB TPOCTEXYETHCS il Yac MPOSBY 1HIUBIAYaJbHOCTI MOJIILEH CbKOTO.

Ili mepeBarn Ta HEHONIKM M€ pa3 JOBOAATH, IO HAM € HAJ YUM IpAIOBaTH Yy
BJIOCKOHAJICHHI CHCTEeMHU BimOopy kajapiB jo opraniB HamioHampHO! momirii Ykpainu. I xoua
OJTHUM 13 HaWTOJOBHIIIMX (aKTOPIB 10 YCHILIHOI JISIBHOCTI MpaliBHUKA y Oynb-sakiil cdepi €
HOro BMOTHBOBAHICTh Ta Oa)kKaHHSI TPALIOBATH, K 0A4MMO JJI MO EeHChKUX HE MEHII BaXKITUBY
poJb BiAirpae OakaHHs Ta BMIHHS IIBUJIKO HaBYAaTHCS HOBOMY, OPIEHTYBaTHCS B CHUTYyalIlil,
MPEAMETHO 3aCTOCOBYBATH 3HAHHS HA MPAKTHUILI.

BucHoBku. 3a pesynbTaTaMu IPOBEAEHOrO JOCIIKEHHS MOXXEMO 3pOOHUTH HACTYIHI
y3arajbHIOI0Ul BUCHOBKHU:

1. HamionanbHa modimis YKpaiHM 3a3Hana OCTaHHIM YacOM CEPHO3HUX CHCTEMHHX
HEpEeTBOPEHB, IO Y CBOIO Yepry JOMOMOXKE KaJIpOBOMY amapaTy Ta ICHXOJOraM CHOCTepiraTtu
«HQ)XXHUBO» TIPOIIECH CTAHOBJICHHS TakuX (peHOMEHIB, sk NpodeciiHa CBiIOMICTbh, Tpodeciiina
IICHTUYHICTb, NMpodeciiiHa KOMIIETEHTHICTh y MOJIIEHChKUX, 3HAUHA YaCTUHA SIKUX JIOHEAaBHA
HE MaJia XOJHOT'0 CTOCYHKY JI0 MPaBOOXOPOHHOI cucteMu. [ 611bIIOCTI 3 HOBOMPU3HAYCHUX
MOBa /i€ Ipo BTOPUHHY NpodecioHanizamio Ta GopMyBaHHS HOBOI MPOQECIHHOT 1IeHTUYHOCTI,
10 BIiAMOBIHO € 3aNOPYKOI €()EKTHBHOI JAisTIBHOCTI Ta TAPMOHIHHOTO PO3BUTKY OCOOMCTOCTI
(daxiBis.

2. Tomynspu3zamis mpodecii Momineldchkoro MOBUHHA IPOBOJUTUCS Ha MPHKJIAI
peanbHUX TMPUKIAIIB YCIINIHOTO BUKOHAHHS 3aBJaHb OINEPATHBHO-CIY>XOO0BOI AisSUTBHOCTI.
VYenimHa pekiama faHoi npodecii MOBUHHA LTIOCTPYBAaTH B CBOIO Yepry AOCTOWHI YMOBH Ipalll,
a came: HOBI NPUMILIEHHS, 3py4YHl MeOil, KIMHATU JJsl BIANOYMHKY Ta HpUHOMY 1Ki, HOBY
dbopmy, TrapaHTOBaHHWI COIiaJbHHUI TMAaKeT, AOCTOMHHWH BIAMOYMHOK, aj/pke BHOArimBa [0
poOOTOMABISI MOJIOIb XOU€ MPAIOBATH B TakuX ymoBax. OKpeMo CiiJ BUAUTUTH 1 TUTaHHS
HAJEXKHOTO TPOIIOBOrO 3abe3rmeueHHs, sKe Ha (OHI MOPIBHSHHS 3 IHIIUMH KpaiHaMH Ta
3HELIHEHHS TPUBHI O0a)ka€ OyTH KpaIUM.
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YK 342.7
IMPABOBI INO3UIIII EBPOIENCHKOI KOMICII 3 ITPAB JIFOJAUHU 1
€BPONEMCHKOT'O CYY 3 IIPAB JIFOJAWHU 3 MUTAHHS CTATYCY JUTUHHA
HA IIPEHATAJIBHIN CTAIII PO3BUTKY
M pamosa O.C., acnipanmka xagpedpu meopii npasa ma depacasu Kuigcoko2o
HayionanbHo2o yhisepcumemy imeni Tapaca lllesuenxka, ookmopaumka Llenmpy midxcnapooHux
ma egponelicokux docniodxceHb Cmpacoyp3vkoeo yuigepcumemy

Shramova O.S. LEGAL POSITIONS OF THE EUROPEAN COMMISSION ON
HUMAN RIGHTS AND THE EUROPEAN COURT OF HUMAN RIGHTS ON THE
STATUS OF THE CHILD AT THE PRENATAL STAGE OF DEVELOPMENT

Anomauia. Ilpakmuka €eponeiicokoco cyoy 3 npas moounu (€CILII) ma €sponeiicokoi kKomicii 3 npas
moounu (€KIIJI) nposicnioe cmamyc Oumunu Ha NPEeHAMANbHitl cmadii po36UMKY 6 €8PONElCyKill pecioHaANbHIl
cucmemi 3axucmy npae moounu. Ockapocenna 0o €CIII abopmnozo 3aKoHO0A6CMSEA, AKWO 60HO He NOPYULYE
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npasa 3aseéHuKa 6esnocepednvo, € Hecymichum 3 Koueenyieio ratione personae. bamvrko abopmoganoi oumunu
BUBHAEMBCSL JICEPMBOI0 Y 3HAUeHHI Hunl cm. 34 Koneenyii, 00HaK GUKIOUeHHS 11020 3 npoyecy NPUUHAMMs pilueHb
w000 MaKoi OUMuUHU He 88aNCAEMbCs OUCKpuminayicio. [nsa moeo, wob €CIII susnas, wo abopmoeana OumuHa
3aznana mopmyp y sHauenni cm. 3 Kousenyii, neobxiono nadamu cyoy ooxazu. €KIIJI i €CII/I ne susnauunucs
wo0o moeo, uu oxonnioe Cmamms 2 Konsenyii («npago na scummsiy) socumms OUmuHu Ha NPEeHamanbHit cmaoii
poszsumky. E€CIIJI Haoac Oepocasam - yuachuyam Komeenyii wupoki mesci poscydy npu 6CMAHOBNEHHI
Cnpaeeouo2o Oanancy Mixc npasamu mamepi ma npasamu (iHmepecamu) OUMUHU HA NPEHAMANbHIU cmaoil
PO36UMKY, NPU YbOMY 3aXUCH NPA8 OUMUHU HA NPEHAMANbHILU CMAlii pO3GUMKY GUIHAEMbCA NEIMUMHOI0 MEMOI0 Y
sHauenni w. 2 cm. 8 Kowueenyii. EmoOpionu ne moocymv Oymu «3MmeHuieHiy 00 1acHocmi y po3yminui cm. 1
Ilpomoxony Ne I Kongenyii.

Knrouosi cnosa: oumuna Ha npenamanvhii cmaoiil po3eUmKy, HeHapoONCeHa OUMUHA, npasa OumuHu,
€CIi

Abstract. Case-law of the European Court of Human Rights (ECHR) and the European Commission of
Human Rights (Commission) clarifies status of the child in prenatal stage in the European regional human rights
protection system. Complaining to the ECHR of abortion legislation, if it does not violate the applicant's rights
directly, is incompatible with the Convention ratione personae. The father of the aborted child is recognized as a
victim in the sense of now art. 34 of the Convention, but excluding him from the decision-making process regarding
such a child does not constitute discrimination. In order for the ECHR to recognize that an aborted child was
subject to torture in the sense of art. 3 of the Convention, it is necessary to submit evidence to the Court. The ECHR
and the ECHR have not decided whether Article 2 of the Convention (“the right to life”) covers life of the child in
the prenatal stage. The ECHR provides States parties to the Convention with broad discretion in establishing a fair
balance between the rights of the mother and the rights (interests) of the child at the prenatal stage. Protection of
the rights of the child in prenatal stage is recognized as a legitimate aim within the meaning of Art. 8(2) of the
Convention. Embryos cannot be reduced to “possessions” in the sense of Art. 1 of Protocol No. 1 of the Convention.

Key words: child in prenatal stage, unborn child, rights of the child, ECHR

Beryn. IlpaBoBuii cTaryc OUTUHW Ha MpEHATaJbHIM CTaaii PO3BUTKY JOCI HE €
BU3HAUYEHUM fK B YKpaiHi, Tak 1 mo3a ii mexxamu. ®opmasibHO BIACYTHINH OY/Ib-IKUI BiIUyTHUI
MPAaBOBHUH 3aXHCT TUTHHH y TIPEHATAIBHUN Tepiof]. 3a TAKUX YMOB JIOIIBHUM € 3BEPHEHHS 10
noyniokeHb  KOHBeHINT Mpo 3axucT MpaB JIIOAWUHH 1 OCHOBOIIOJIOKHUX CBOOOA (Hamam —
KongeHrris), Ta iX iHTeprpeTalii ymoBHOBaXCHUMHU OpraHaMu — €BPOMEHCHKUM CYIOM 3 IpaB
moanau (Hanam — €CILJI), Ta €Bponeiichbkoro kKoMicieto 3 mpas moauuu (Hagam — €KII), mo
nisia 10 1999 poky. [IpakTrka mux iHCTUTYIIH HE JHIIE € 000B’SI3KOBOIO JUI 3aCTOCYBaHHS
YKpalHCBKMMH CyJaMu Ta JDKEpenoM IpaBa B YKpaiHi 1 Takow, IO J03BOJISIE MPAaBHIBHO
TIIyMa4UTH 1 3aCTOCOBYBAaTH MOJIOKeHHs1 KOHBeHIii, a W BU3HAYAIBHOK Ui €(PEKTUBHOTO
3axucTy npas ocid B €CIJL

ITocranoBka 3aBaaHHsA. Buokpemutn ocHoBHi mpaBoBi nozuuii €CIIJI ta €KILI 3
MUTAHHS IPAaBOBOTO CTATyCy NMTUHH Ha MPEHATaNbHIN CTajii pO3BUTKY 3 METOIO MOJIETIICHHS X
3aCTOCYBaHHS Ta 3axucTy npas ocid Oesnocepennbo B €CIIJI, y Tomy uMcii npaB AUTUHU B
IpeHaTaj bHUH Mepioa.

Pesyabraru pocaimxenns. Anamiz npaktuku €EKILI 1 y nomansmomy €CIIJI crocoBHO
IPaBOBOIO CTaTyCy IUTHHU Ha IpeHaTaJbHIMl cTajaii pO3BUTKY [O3BOJISIE BUOKPEMHTH Pl
MI0JIO’KEHB, 1110 € BaXJIMBUMH JUIsl IPaBUIILHOIO pO3yMiHHS 1 3acTocyBaHHs KoHBeHIiT B YKpaiHi
B [IpUBATHIN Ta MyOIYHIN cdepi, a TaKoXK I NOoTeHI1IHUX 3asBHUKIB 10 €CILL.

1. Ockapacennsi 0o €CILII abopmnoeo 3axono0ascmea, AKUW0 60HO He NOPYULYE NPABA
3aa6HuKa Oesnocepeonvo, € Hecymichum 3 Koueenyiero ratione personae. Ile oueBugHO
BHILIMBAE 3 TPABUI IPUHHATHOCTI, 5IKi, 30KpeMa, He J03BOJISIOTh abcTpakTHUX ckapr [1, ¢. 13].
Hanpuknan, y 1976 poui y cripaBi X. npomu Ascmpii €EKI1JI Binxununa sk HENPUHHATHY 3asBY,
y SIK1i OCKap»yBaJIOCS HOBE aBCTPIMChKE 3aKOHOAABCTBO, 110 AEKPUMIHAJI3YyBaI0 NepEepPUBaHHSI
BariTHOCTI MPOTArOM MEPILIMX TPHOX MICSIIB, BUKOHAHE 3 JOTPUMAHHAM PSAAY YMOB. 3asiBHUK
BBaXKaB, IO 1I€ 3aKOHOAABCTBO mopymmio 4. 1 cr. 2 KonBeHlii («mpaBo Ha XUTTS») Ta CT. 8
KonBentii («mpaBo Ha MoBary OO0 MPUBATHOTO 1 CIMEHHOTrO XUTTs»). [limHATE 3assBHUKOM
MUTaHHA OyJ10 aOCTPaKTHUM, a caM 3asgBHUK HE MII' IIPETEHIyBaTH Ha CTAaTyC KEPTBU MOPYILICHb
Konsenttii [2, €. 88]. JInst Toro, mo6 3asiBHUK MIr IPETEHAYBATH Ha CTATyC KEPTBH, BiH TOBUHEH
HaJaTH MEepEeKOHJIMBI I0Ka3K BIPOTiTHOCTI MOPYIIEHHS, SIKE MOXKE€ BIUIMHYTH Ha HHOI'O YU HOTO
ocobucricth [1, c¢. 13]. V inwiit copasi, A, B i C npomu Iparanoii, 3asBHUII CKapKUIUCS TIPO
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3aKOHOJaBYl 0OMEXeHHS abopTiB B IpmaHmii, CTBEPIKYIOUYH IO 1[I OOMEKEHHS «BTPYTHJIMCS y
HaWOUIBII IHTMMHY YacTHHY iX CIMEHHOIO Ta OCOOMCTOrO JKUTTS, BKJIIOYAIOYM iX (I3UYHY
uiricHicts» [3, § 168]. Li 3as8u €CI1JI Bu3HaB NpUUHATHUMH Ta PO3TIISIHYB I10 CYTi.

2. bamvko abopmoeanoi OumuHu GU3HAEMbCSA JHCEPMBOID Y 3HAYUEHHI HUMi cm. 34
Konsenyii. Bnepmie e 0yno BusnadeHo €KIIJI y cripai X. npomu  O6’conanoco Koponiecmea
[4], 1 B mOZAIBIIOMY B aHAJIOTIYHUX CIIpaBax TaKa MO3MI[iA 3auIagacs He3MiHHOI [5; 6], xoua
BCi 111 3as1BH BCe OJIHO OyJIM BU3HAHI HEMIPUWHATHUMH 3 1HIUX TIPUYUH.

3. Buxniouenns Oamvka OUMUHU HA NPEHAMANbHIU cmaodii po3eumky 3 npoyecy
NPULUHAMMS pilleHb Wo00 MaxKoi OUMUHU He 88ANCAEMbCs OUCKpuminayicto. Y crpasi H. npomu
Hopeezii  €KIIJI 3azHaumna, mo c1. 14 KonBeHuii 3axumiae Qi3sM4HUX o0Ci0 BiX
JUCKPUMIHALIIMHUX BIAMIHHOCTEM JIMIIE y TOMY BHIAJKY, SKIIO BOHHU 3HAXOASTHCS B
aHanoriyHux cutyauisx. lllo crocyetsbcs nepepusanns BaritHocTi, €KIIJI He BBaxasa cuTyarito
3asBHHMKA aHAJOTIYHOK CUTYyalii Marepi TuTuHH [5]. V 11bOMY BiJHOIIEHHI CIIiJ 3a3HAYUTH, IO
KOHIeNT auckpuMiHanii 3 1992 poky 3HauHO po3BUHYBCS, a KOHBEHLIS € <OKUBUM
THCTPYMEHTOM», SKHH Ma€ TIyMAdyWTHCS y CBiTII cydacHHUX ymoB [7, § 31]. Came ToMy He
BUKIIIOYEHO, 10 y MailOyTHhOMY Iie¢ NuTaHHS Moxe OyTu mnocraBieHe mepen €CILI Ta
PO3TJISIHYTE HUM IT1/1 IHIIMM KYTOM Ta 3 IHIIMM PE3YJIbTaTOM.

4. Ina moeo, woo €CIIJI susnas, wo abopmosana OumuHa 3a3Haia mopmyp y 3HAUeHHI
cm. 3 Komneenyii, neobxiono nadamu cyoy ookaszu. Y cupaBi H. npomu Hopeecii 3asBHUK
CKapXKUBCs, 10 >KOJHUX 3aXOJiB He OyJO0 BUMHEHO JJI1 YHUKHEHHS PHU3HKY, 110 ioro 14-
THKHEBUU TUTiA BigdyBaTuMe OUIb Mmia yac npouenypu adopty. €KIIJ 3a3Hauymna, mo KoaHuX
MaTepiaiiB He OyJIo HaJaHO Ha MiATBEPIKCHHS I1i€1 3a5BU, & TOMY OCTaHHS € HEOOT PYHTOBAHOIO
[5]. ¥V nopmambmiomy >KOAHUX CHOpo0 OCKAPKUTH MEPEpUBAHHS BAariTHOCTI 3a CTAaTTEO 3
KouBenmii ne Oymno. MK TUM, SKIOIO AWTHHA JOCSTA€ CBIJOMOTO CTaHY Yy CBOEMY
NpeHaTaJbHOMY PO3BUTKY, a 3aCTOCOBAHMH METO]| NEpEepHBAHHs BariTHOCTI HE MpHUUMAE 0
yBaru OOJIbOBI BIAYYTTSA UM 1HIN CTpPaKIaHHsS IUTHHH, 3acTocyBaHHsA CT. 3 KoHBeHIl He €
BHUKIIIOUEHUM, 32 YMOBH HaJISKHOTO OOTPYHTYBaHHSI.

5. €KIIJI i €CIIJI ne susnauunucsa wjooo moeo, uu oxonaoe Cmammsa 2 Kowusewnyii
(«npaso Ha odilcummsy) dcumms OUMUHU HA NPEeHamanvHitl cmaodii po3eumky. Brepie e
MUTaHHS OyJi0 pO3TJIsSHYTE y 3rajaHiil Buie cupasi X. npomu 06 ’ednanoeo Koponiecmsa [4].
EKIIJI, omiHIOMOYM MOXJIHMBICTh 3acTocyBaTH CT. 2 KOHBEHIIT 10 HEHApOHKCHOI NTUTHHH, HE
Oyna neBHow: «Hilo He BKazye 4iTKO Ha Te, IO BiH [TEpMIH «KOXEH», Y aHTJIOMOBHiil Bepcii
TEKCTY «everyone», y dpaHkoMoBHii# — «toute personne»] mae Oyab — SKE MOXKJIHMBE
MpeHaTajdbHe 3aCTOCYBAaHHS, X04a TAaKe 3aCTOCYBAHHS y PIIKICHUX BUMAAKAX, HATPUKJIAL 100
9. 1 cr. 6 KoHBeHIlii, He € MOBHICTIO BHKJIIO4YeHUM» [4, c. 249]. Ham €KIIJI 3aneBHmia:
«Komicis 3Ha€ Mpo po301KHOCTI y MOMIAaX Ha MUTAHHSA [TOYATKY JIFOJCHKOTO KHUTTA. Y TOH yac
SIK OJIHI BipsiTh, III0O BOHO IMOYMHAETHCS 3 MOMEHTY 3ayaTTs, IHIII CXUJIbHI (JOKyCyBaTHCS Ha
MOMEHTI IMIUIaHTAaLii, a00 Ha MOMEHTI KOJHM IUIJ CTa€ <CKUTTE3JATHHM», a00 HAa MOMEHTI
»)uBOHapomkeHHs» [4, €. 250]. Heobxingno minkpecnutu, mo €KIIJI ta €CIJI, sk incTUTYMIT
KonBeHIii moao TOro 4u IiHIIONO MUTaHHS. SIKIIO KOHCEHCYCy HeMae, SK y BHMAAKY 3
MOYJIMBUM 3aCTOCyBaHHSM cT. 2 KOHBEHIIT A0 NWTUHU Ha MpeHaTalibHii cTaaii po3BUTKY, HE
BapTo ouikyBaTH Bin €CIIJI HaB’s3yBaHHS TOr0 YM IHIIOTO PILIEHHS AepKaBaM-y4acHUISIM
KonBenii.

MipkyBannst €KIJI y cripaBi X. npomu 06 ’eonanoco Koponiscmea € nyxe BaXIMBUMHU
Ta IMTOBAHMMHU Yy TMOJANBIIUX CIpaBax, IO CTOCyBajJMCs [JITed Ha IMpeHaTajbHIM cTauii
pO3BUTKY. IX neTanbHMit aHani3 M03BOJAE 3pOOMTH ILiKaBi BHCHOBKHM, a TaKOX peaTiCTHUHi
MIPOTHO3HU IOJI0 MOXKJIMBUX MEXK TpaBa HA JKUTTS AUTHHU HA MPEHATaNbHIN CTalii pO3BUTKY 3
topuaudHoi Touku 3opy. €KII posrnsHymna, un noBuHHa cTaTTs 2 KOHBEHIIT TiiyMauuTHCs SIK
Taka, 110 1) BU3Ha€e aOCOMOTHE «IPAaBO HA XKUTTS» IUIOAY; 2) HE MOMIUPIOE CBOIO JIiI0 Ha IIiA
B3araji; i 3) BU3HAE «IIPaBO HA KUTTS» IUIONY 3 JASSIKUMU OOMexeHHAMH [4, ¢. 252]. CTOCOBHO
nepuroro Bapianty iHteprpetanii €KIIJI 3a3naunna: «XKuTTsa» miogy TicHO MOB’si3aHE 1 HE
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MOXKE PO3TJIANATUCA B 130JiMii Bia >KUTTS BariTHoi KiHkW. Skmo cratts 2 KoHBeHIil mae
MOIIMPIOBATH CBOIO [II0 HA TUIJ, 1 ii 3aXUCT 3a BIACYTHOCTI OyIb-SKOTO CIELiaJbHOTO
oOMexeHHs ciil Oyno O po3risanaTd sk aOCoNOTHUH, abopT Tpeba Oyno O posrisgatu sk
3a00pOHEHUN HaBITh y TUX BUIAAKaX, KOJM MPOJOBKEHHS BariTHOCTI CTaBUTh MiJl CEPHO3HY
3arpo3y >KMTTs BaritHol *kiHkH. [le 6 03Ha4aso, M0 «HEHAPOKEHE KUTTS» IUIOAY BBaXkajaocs O
TaKUM, 1110 Ma€ I[IHHICTh BHUIIy, HXK YXUTTS BariTHOI >kKiHKU. «IIpaBO Ha KUTTS» JIIOJWHHM, SKa
B)K€ HapO/KEHa, TAKUM YUHOM OyJio 6 oOMeXeHe He TIIbKU BHITaIKaMH, TIPSIMO TepeadadyeHIMH
y 4. 2 ct1. 2 KoHBeHI1ii, a i iHIIMME HePSIMUMHE BUTagkamm» [4, €. 252].

3 mi€l MOBroi, aje BaKJIMBOI IUTATH CIiAy€e, MO pPaBO Ha KUTTA AWTHHH Ha
npeHaTajdbHIi cTafii po3BUTKY 3 Touku 30py €KIIJI He Mo)ke mepeBakUTH MpPaBO Ha KUTTS
BariTHOI XIHKH. SIKIIO MDK IIMMH JBOMa MpaBaMU BUHUKAE KOH(IIKT, TOOTO MPOIOBXKEHHS
BariTHOCTI CTaBUTb 3arpo3y [IJIsl JKUTTA JKIHKM, IIPaBO BariTHOI JKIHKM Ha JKUTTS Mae
nepeBakuTH. OfHAK 1€ MIPKYBaHHS HE Ma€ JKOJHOIO BIAHOLIEHHS /10 PHU3HKIB 370pOB’IO
BariTHOI KIHKH, SIKIIO BOHU HE € TAKUMH CEPUO3HUMH, MO0 CTAHOBUTH 3arpo3y IS i1 )KHTTS.
Takoxx 11e MipKyBaHHSI HE CTOCYETHCS BUINAJAKIB, KOJU IUTHHA BXKE JOCATIA KUTTE€3IAaTHOCTI,
TOOTO 3/IaTHOCTI BYDKMTH 32 MEXKaMH Tijla MaTepi, HaBiTh SKIIO IS I[bOTO MOTPIOHA MeauYHa
monomora. Y TaKMX BHIIAJKaX YCYHEHHS 3arpo3W JKUTTIO Marepi, SKa CTBOPIOETHCS
IIPOIOBJKEHHSM BariTHOCTI, HE BUMAarae MEepepUBAHHS XUTTS JUTUHU Ha NpeHaTalbHINA cTajiii
PO3BUTKY.

[likaBo, 10 MpoaHai3yBaBIIM MEPIIMA MOXJIMBUK BapiaHT iHTeprnpeTarnii, €KIIJI
3YIUHUJIACS HA 1bOMY 1 HE PO3TJISHYJIA 1HIII JIBa BapiaHTH — 110 ctaTTs 2 KoHBeHIii B3arai He
HOUIMPIOE CBOIO [0 Ha AUTHUHY Ha MpEHaTajbHIM cTalii pO3BUTKY YH IO CTATTS 2 MOIIUPIOE
CBOIO JIII0 HAa TaKy IUTHUHY, ajle 3 NEIKUMH oOMexeHHAMU. OueBuaHO, 1€ OyJio 3po0JsieHOo 3
MIpKyBaHb TNPOIECYalbHOI EKOHOMIi, OCKUJIBKM JUJIi BUpILIEHHS Li€i KOHKPETHOi cIpaBU
orpumani BucHoBku €KIIJI BBaxkana mocraTHIMH.

Mix TUM, BCE HE TaK OJHO3HAYHO, 1 MeTa Ii€i CTaTTi HE JI03BOJIsAE€ OOINWTH 1€ yBaroro.
OOcTraBUHU CIIpaBH HE 3aIMINAIOTH KOJHOTO CYMHIBY, IO JPYKHHA 3asBHUKA 3po0ua abopT 3a
BIJICYTHOCTI Oyab-sIKOi 3arpo3u ii skuTTi0. HaToMicTh MpUYUHOIO MepepuBaHHS BariTHOCTI OyB
pU3MK IMIKOAM (DI3MYHOMY UM IICUXIYHOMY 3[0POB’I0 APYXKHHM 3asBHUKA. TakUM UYHHOM,
HapeneHi MipkyBanHs C€KIIJI momo HEMOXIMBOCTI aOCOIOTHOTO 3aXHCTy JKUTTA ITUTHHH Ha
MpeHaTa’dbHIi cTajaii PO3BUTKY OyIM OYEBHIHO HEAOCTATHIMHU JJIsl MPUMHATTS PIIIEHHS Y I
CIpaBi, OCKUIbKH 3arpo3H JJIs )KUTTS BariTHOI )KIHKHU HE 0yJI0.

Oo6rpynroByroun cBoe pimenns, €KIIJI namani 3a3Haumia, o0 MoBa e Mpo
IIepepUBaHHs BariTHOCTI Ha i IOYAaTKOBOMY €Talll (8 TUXKHIB), 1 TaKe [1€pEPUBAHHSI «€ CYMICHUM
34. 1 cT. 2, mepie pedeHHsl, OCKUIbKH, AKIIO TPUITYCTUTH IO 1€ TOJ0XKEHHS 3aCTOCOBYBaHE 10
MOYaTKOBOi CTajii BariTHOCTI, a0OpPT MOKPUBAETHCA HEMPSIMUM OOMEKEHHSM, IO 3aXHIIA€
JKUTTS 1 340pOB’ s )KIHKM Ha 1M CTaJii, BiJl «IIpaBa Ha KUTTS» TI0ay» [4, c. 253].

Takum umnoMm, €KIUI «mpunycrtuna» MOXIUBICTE 3aCTOCYBAHHSI TPETHOI'O BapIaHTY
iHTepnperauii cratri 2 KonBeHIIi — 110 OCTaHHS MOIIMPIOE CBOIO [0 Ha JUTHUHY Ha
npeHaTaibHIi CTail pO3BHTKY, aje el 3aXUCT MpaBa Ha KHUTTS HE € a0COMOTHUM. Y BHIIAJIKy
KOH(JIIKTY MpaBa Ha UTTS AUTHHHU Ha MpEeHATaIbHINA cTaii pO3BUTKY 3 IPABOM BariTHOI KIHKH
Ha KUTTS 1 3I0pOB’sl HA MMOYATKOBIH CTajii BariTHOCTI, y IIbOMY BHUITQJIKy 8 THXHIB, IPaBO JKIHKH
Ha JKUTTSA Ta 3A0poB’s Mae mepeBaxuTH. 3BicHo, €KIIJI He BuCiOBHIA LIO TOYKY 30pY
KaTEerOpUYHO, a JIMIIE MPUITYCTUIIAa MOXKITUBICTh TAKOTO BapiaHTy IHTepIpETAIlii.

Uepes 24 poku, OIHAK, MHUTAHHSI MOXJIMBOro momupeHHs cT. 2 KonBeHmii Ha
npeHatanbauii nepion noctano nepea €CILI mix iHmMM KyTOoM y cripaBi Bo npomuu @panyii
[8]. MoBa Bxe He ¥nnia npo HOOpOBIIbHUI abOPT, OCKIJIBKH BariTHICTh Oylla mepepBaHa
BHACHIJIOK XaNlaTHOCTI JIiKaps TPOTH BOJI BariTHOi >KiHKH. MoBa TakoX He Hma mpo
MMOYATKOBMH €Tall BariTHOCTI - Ha Yac CMEPTI IUTUHU 11 recTalliiHUi BiK CTaHOBHUB OM3bKO 20 -
21 twxkua. JKiHKa Hamossraiza Ha ToMmy, o0 aii dikaps Oynu kBaniikoBaHI SIK HEHaBMHCHE
BOMBCTBO, 1 HABITh BUTpaja anessiiliio, OAHAK CyJ] KacaliiiHOi IHCTaHIIl CKacyBaB 1€ piIlIeHHS.
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VY uiti xkmouoBiid crnpai €CIIJI He BifilmIoB Bix mornepeaHbol IMO3HINI, TMOCIABCS Ha
BIICYyTHICTh €BPONEHCHKOT0 KOHCEHCYCY 1 3a3HauuB: «CyJ MEpEeKOHAHMM, MO MPU ICHYIOUYOMY
CTaHi crpaB a0CTpaKTHA BIANOBIAb HA 3alUTAHHS YU € HEHapO/KeHa JUTHHA 0CO0O00 JJIA Lijiel
crarti 2 KoHBeHIIIT € He mpocTo HebakaHOI0, a HaBITh HEMOXJIMBOIO. CTOCOBHO 111€i clIpaBu BiH
[ECIIJI] He BBaxkae 3a MOTPIOHE MAOCHIPKYBaTH, YM MIAIAJA€ HECHOAIBAaHE 3aKiHUYCHHS
BariTHOCTI 3asBHUIl Mif airo cratti 2 KoHBeHIil, 3 Oorjsay Ha Te, IO HAaBiTh NMPHUITYCKAIOYH
MOXJIUBICTh 3aCTOCYBAHHS CTaTTi 2, 3 OOKY JIep)kaBu - BinoBifaya He OyJio MOPYIIEHb BUMOT
30epekeHHs KUTTA B cepi mybmiunoro 3mo0pos’s» [8, § 85]. Ho ceoromui mozutis €CILI 3
IOTO MHUTAaHHS HE 3MIHWIACSA, 1 IO BUHUKHEHHS KOHCCHCYCY MK JCpKaBaMU-YYaCHUIIMU
KonBeH11ii 3 nUTaHHs MPaBOBOro CTaTycy IUTHUHHU Ha MpeHaTajbHIM cTaiii pO3BUTKY B YaCTHHI
OXOpOHH IIpaBa Ha XKUTTs MiJCTaB o4iKyBaTH 3MiH y npaktuui €CIIJI He BOauaeThCs.

6. €CIIJI naoae Oepowcasam - yuachuysm Kowugenyii wupoxi medxci poscyoy y
8pe2YN08AHHI NUMAHbL CMAMyCy OUMUHU HA NpeHamalbHitl cmadii pozeumky. L Te3a BUIIIMBae
3 MOMEPEHBOI, OCKUILKH BiJICYTHICTh KOHCEHCYCY 1 IIUPOTa MEX PO3CYNy JCpPKaB — YUaCHHUIIb
KonBeH1ii 3HaxonaTbcs y npsaMiid 3anexHocTi. [le o3navae, mo €CILI He BBakae 3a mopymeHHs
BCTaHOBJICHHS JiepKaBaMU TaKUX MpaBui y cdepi IpaBOBOro CTaTyCy IUTHHU Ha MpeHaTalbHIN
crajii po3BUTKY, sIKI BOHM BBaxaroTh 3a noTpiOHe. IIpo me Oyno 3a3HaueHo y wimid HM3IL
pilieHb, 30KpeMa y 3rajaHiil Bumie crpasi Bo npomu @panyii [8, § 82], cipasi A, B i C npomu
Ipnanoii [3, § 233, 234], cupasi Esanc npomu O6’conanozco Koponiscmesa [9, § 77] ta in. Y
cupasi [lapinno npomu Imanii, MO TaKOX CTOCyBajacs IPaBOBOTO CTaTyCy IUTHHU Ha
npeHaTanbHid ctaaii po3Butky, €CIIJI 3a3HauuB, MO0 MpU BU3HAUEHHI MIMPOTH MEX PO3CYIY
nepxxaBu 3a cT. 8 KonBeHmii («paBo Ha MOBary 10 NPUBATHOTO 1 CIMEHHOrO >KUTTS»)
BpaxoBY€ThCA HU3Ka (pakTopiB: «SIKIIO MOBa ¥ifie PO O0COOJMBO BaXKJIIMBUU aCIEKT 1CHYBaHHS
ab0 1IEHTUYHOCTI OKpPEMOI 0COOM, MeXa pO3Cyly JIepiKaBH OOMEXyeTbcs. Y BUMAAKaX, OJHAK,
e HEMa€e KOHCEHCYCy MK JepkaBaMM — wieHamu Pamgu €Bponm, sSK 100 BiIHOCHOT
BKJIMBOCTI 1HTEpECY Ha KOHY, TaK 1 I0J0 HAaWKpaIIuX 3aco0iB HOro 3aXMCTy, 0COOJMBO SKIIO
crpaBa IiJHIMa€e YyTJIMBI MOpaibHI a00 €THYHI MHUTaHHS, Mexka Oyae mupmoro» [10, § 169].
OckinpKu mpobiemMa MpaBoBOro CTaTyCy AUTHHU Ha MpEHATaNbHINA cTajil pO3BUTKY MOKH IIO HE
3HAMIIIAa KOHCEHCYCY MIX JepikaBaMu — djieHaMu Pagn €Bponu o0 ii BaKJIMBOCTI Ta MUISXIB
BUpIIlIEHHS, 1 3a3BUYall 3adyimae 4yTiauBl MopaybHl Ta erwuHi nurtaHHs, €CII 3amumae 3a
Jep>kaBaMy IIMPOKI MEXK1 po3cyay y ii BperyaoBaHHI.

7. €CLJI susznae neobXionicms 6CMaHOBIEHHS 0EPAHCABAMU CNPABEOIUBO20 OANAHCY MIHC
npaeamu mamepi ma npasamu (inmepecamu) OUMUHU HA NPEHAMATbHIU cmadii po3eumky. ¥
cnpasi H npomu Hopsezii €KIIJI 3a3Haunna: «iICHYIOTb Pi3HI TOUKHM 30py HA IMUTAHHS YU TaKUM
103Bia [abopTyBaTu 14-TH)KHEBUH IUTiJI| BCTAHOBIIIOE CIIPABEUIMBUN OallaHC MK JIETITUMHOO
METOI0 3aXHUCTUTH TUTIJ Ta JETITUMHUMU iHTepecamu xinku» [5]. [TizHime y cripaBi hoco npomu
Imanii €CITJI moctaHOBUB, IO iTATIHChKE 3aKOHOAABCTBO BCTAHOBIIIOE «CIIPaBEUIMBUI OaslaHC
MDXK, 3 OJHOro OOKy HEOOXIJHICTIO 3a0€3MeYMTH 3aXMUCT IJIOAY, Ta IHTEpEeCaMM >KIHKH - 3
1HIIoro» [6].

3axucT MJI0Jy Ta 3aXUCT MpaB IUIOAY — L€ HE OJHE W T€ caMe, OCKUIbKH Y MEPILIOMY
BUIMAJIKy Miaxig € 00’ekTHUM, a y Japyromy — cyo0’ektHum. Y mnpaktumi €CIIJI moxHa
MPOCTEKUTH TEHJCHIIIIO MEPEX0ny BiJ 00’€KTHOro 10 cy0’ekTHOrO miaxoxy. Y cmnpasi A, B i C
npomu Ipnandii, pimeHHs B sikiii 6yno Bunecene y 2010 poui, €CILJI 3a3naunB «Cyn BBakae,
10 OCKapKyBaHa 3a00poHa B [prnaHil BCTAaHOBHIIA CIIpaBEIIMBUN 0ajJaHC MIX MPABOM MEPIIO] 1
Jpyroi 3asBHMIIl HA MOBAry A0 iX OCOOMCTOrO >KHTTS Ta MpaBamMH, 3aCTOCOBAHMMH BiJ IMEHI
HeHapokeHux» [3, § 241]. ¥V cnpaBi P.P. npomu Iloavwi, sxa crocyBanacs (aKTUYHOTO
MePeNIKOKaHHsl Y BUMHEHHI TIepepPUBAHHS BariTHOCTI, 110 3aBEPIIMIIOCS HAPOIKEHHSIM TUTHHH
3 cungpoMoM Teprepa, €CIIJI 3a3HauMB «IMUTAHHS 3aBKIM BU3HAYAJIOCS HUIIXOM 3Ba)KYBaHHS
pi3HUX, iHOMI KOH(IIKTYIOUHMX, MpaB YU CBOOOJ, Ha SKi MPETEHAyE MaTH 4Yu OaThbKO IO
BiJTHOIIIEHHIO OJIMH JI0 OJJHOTO YH 10 BiHOIIEHHIO /10 rioay» [6, 8§181].

8. 3axucm npas oumunu Ha npeHamanvbHiti cmaodii PO36UMKY BUHAEMbCI NESTMUMHOIN0
memor y 3Havenni u. 2 cm. 8 Komusenyii. Y Bxe 3ragyBaniii Bume crpasi A, B i C npomu
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Ipnanoii 3asBHULI MOTOJKYBAJIMCA 3 TUM, L0 BTPYyYaHHs Y iX MpaBO Ha MOBary 0 OCOOMCTOro
KUTTS OyJ0 3/1MCHEHE y BIANOBIAHOCTI O 3aKOHY 3 METO 3aXUCTUTH KUTTS mioxy. OnHak
BOHM CTAaBMJIM M1/l CyMHIB JIETITUMHICTh 3a3HaU€HOI METU Ta MponopiiiiHicTe BrpydanHs. €CILI
IIOCTAHOBUB, 1110 OOMEXKEHHS IpaBa 3asBHUIb OyJIO 371l CHEHE «3 JIEMITUMHOI0 METOI0 3aXHUCTY
MoOpalli, OKPEMHM acleKTOM 5KOoi OyB 3axMcT B IpjaHaii mpaBa Ha JKUTTS HEHAPOKEHOI
nutaany [3, § 227].

Cnin 3a3Hauutd, mo €CIIJI 3 o0epexHOCTI HE BIAHIC 3aXHCT JKUTTS JAWTHHH Ha
MpeHaTaJdbHIA CTajil PO3BUTKY O METH «3aXHUCT MpaB 1 cBOOOJ IHIIKMX OCIO», II0 TAKOX € B
nepeniky 4. 2 cr. 8 KonBeHuii, came 3 MpUYMHU BIJICYTHOCTI €BPOIEHCHKOro KOHCEHcycy. B
iHmiK copasi, Ilapinio npomu Imanii, €CIIJI moroguBcst BiIHECTH METY 3aXUCTY AUTUHU Ha
IpeHaTajbHIi CTaiil PO3BUTKY A0 3aXHUCTy MOpali ma iHIHMX ocid y po3yMiHHI 4. 2 cT. 8
KonBeH1ii, ogHak 3 Ou4iKyBaHMMHM 3acTepexeHHsIMU: «Cya BHU3HAE, L0 «3aXHUCT KUTTEBOTIO
MOTEHLIaTy eMOpIOHYy» MOXke OyTH IOB'S3aHHMH 3 METOH 3aXUCTy MOpasl 1 IpaB Ta cBOOOA
1HIKX 0ci0 y 3HaueHHi, siKe BXXKHUBaeThcs YpsaoMm. OfHak 11e He MICTUTh B co0i ouinku Cyay
CTOCOBHOI'0 TOT'0, Y¥ TEPMIH «IHIII 0COOM» MOIIMPIOETHCS HA JIIOACHKI eMOpionu» [10, § 167].

9. EMOpioHu He MOANCYMb OymMuU «3MeHUleHi» 00 61ACHOCmI Y po3yminni cm. 1 [Ipomoxony
Ne | Koneenyii. Y 3raganiil Buile crpasi [lapinio npomu Imanii 3asiBHULA CKapyKuiacs, 110 it
He OyJIO J03BOJICHO MOXKEPTBYBATH JJII HAyKOBHUX JOCHIDKEHb eMOpioHM, 3ayaTi in Vitro.
3o0Kkpema, 3asBHMIIS CTBEp/XKyBasa, 110 €MOpPIOHM, OTPUMaHI LUIIXOM EKCTPaKopIopajJbHOro
3aIUTIJHEHHS, HE MOXKHA PO3IVIAJATH SK «IHIUBIAYYMiB», OCKIJIbKM BOHH HE Majll NEpCIEKTUB
HOAATBIIOr0 PO3BUTKY Ta HAPOIXKEHHs, a TOMY 3 IIPaBOBOI TOUKH 30py € «BiacHicTio» [10, §
203]. €CIIJI mocTraHOBUB, IO «HE € HEOOXITHUM pO3IJISLIATH TYT YYTIUBE 1 CylepeuliiBe
MUATAaHHS MIOJ0 TMOYATKy JIFOJCHKOTO JKUTTS, OCKUIbKH cTarTs 2 KonBeHmii y miid cnpaBi He
¢irypye. CrocoBHo cratTi 1 [IpoTokony Ne 1, Cyn BBakae, 1110 BoHa He Mae OyTH 3aCTOCOBaHa y
1iil cnpasi. BpaxoByroun eKoHOMIYHMM 1 (pIHAHCOBUM 3MICT II€T CTATTI, JIOJCHKI eMOpPIOHH HE
MOXYTh OYTH 3MEHIIICHI 0 «BJIACHOCTI» B MEXKaxX 3HAYEHHs IbOro mojoxkeHus» [10, 8§ 215].
TakuM 4MHOM, B €BPONEHCHKIN PEriOHANBHIA CHCTeMI 3aXUCTY MPaB JIOAMHU MPaBOBUI cTaTyc
JUTHHU Ha TIPEHATaNbHINA CTajlii pO3BUTKY HaBiTh HA HAWOINbII paHHIX ii eTamax He MoXe OyTH
MPUPIBHSAHUHI 10 00’ €KTa MpaBa BIACHOCTI.

Bucnosku. [1pu Bupimensi cnpa €KIIJI 1 €CITJI o6mexeHi HasgBHICTIO €BPONEHCHKOT0
KOHCEHCYCY 3 MUTaHb, 10 BUHECEH]1 Ha PO3TJIsil MKHAPOJHOro TpuOyHaly. BincyTHicTh Takoro
KOHCEHCYCYy 3 TMHTaHHA IPaBOBOTO CTATyCy IUTWHU Ha NpEHATaJIbHIM cTamii pO3BUTKY
PO3IIMPIOE MEXK1 PO3CYAY, 10 HAAAIOTHCS JiepykaBaM — wieHaM Pajgu €Bpomnu pu BperysroBaHHI
LbOT0 THUTAaHHA. 3axucT (IpaB) OUTUHU Ha IpEHATaJbHIM CTajali PpPO3BUTKY BHU3HAHHM
JIETITUMHOIO MeTOr y 3HaveHHI 4. 2 cr. 8 Konenmii, i BimHocuthess €CILUI mo «3axucry
Mopaji», a 3a yMOBU BH3HAHHSA Cy0 €KTHOCTI JWTHHM Ha IpeHaTalbHINd cTajii po3BUTKY Y
HaIlIOHAJIBHOMY ITPaBi BiMOBITHOT IepKaBU — 1 10 «3aXUCTY MpaB i CBOOOI 1HIIUX 0CIO».

[Ipenmerom posriaay €CIII mo cyti noci He Oyiu MOpYIIEHHS, SKI Ha CbOTOAHI HE
MOXYTb OyTH BIAIIKOJOBAaHI YKpaiHCbKMMM HalllOHaJIbHUMHU IPaBOBUMH 3acO0aMU: KaTyBaHHS
YU HENIOJChbKE MOBOKEHHS 3 JAUTHHOI HAa IpeHaTalbHIA cTajll pO3BUTKY y 3HA4Y€HHI CT. 3
KoHuBeHI1ii, nUCKpUMiHAllil JTUTHHU Ha TpeHaTaJdbHINH CcTaaill pO3BUTKY y 3Ha4yeHHi cratTi |
ITpotokoay Ne 12 nmo KonBeHltii, BiAMOBiIaIbHICTh 32 IIKOAY AMTHHI, HAHECEHY Y TTPCHATAIbHUMA
nepio y BHUMAAKy ii >KHBOHAPOPKEHHS TOINO. 3aciIyroBYe Ha JIOJATKOBY YBary IHUTaHHS
[IPaBOBOT0 CTaHOBHUIA OaThbKa JUTHHM Yy MOPIBHSHHI 3 BariTHOIO JKIHKOIO Yy CBITJII PO3BUTKY

KOHIIeNTY AucKkpuMiHanii Ta npaktuku €CI1JI 3 iioro 3actocyBaHHS.
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COHIOJIOI'IA ITPABA»

CuniBBHIABLI KypHAITY
[HCTUTYT 3aKOHOAABUHX TTEepe10aYCHD 1 TIPABOBOI EKCIIEPTH3H
InctutyT nepxasu i mpasa im. B.M. Kopeuskoro HAH Ykpaian
IOpummannii pakynsTer KUiBChKOTro HalliOHANBHOTO YHiBepcuTeTy iMeHi Tapaca I[lleBueHka
JHinponeTpoBChKUi IepKaBHUI YHIBEpCUTET BHYTPIIHIX CIIPaB
Bceykpaincrpka rpomMajichbka oprafizaris « Acorriamis yKpaiHChbKUX MPaBHUKIB»
JIpBiBCHKMIA YHIBEpCUTET Oi3HECY Ta ITpaBa
[enaroriunmii yniBepcuret imM. Komicii Hapoanoi ocsitu B Kpakosi (ITonbmia)
YMaHChKHH IepKaBHUH earorivauil yHiBepcuter iM. [laBma Tuauan
HepxaBHuil yHiBepcHTET IHOPACTPYKTYPH 1 TEXHOOT1H

Penakuiiina paga:

I'op6anb A.B. ['onoBa BueHOi pagu JlepaBHOrO yHIBepCUTETY iH(PPACTPYKTYPH 1 TEXHOJOTIH,
KaHJWJAT iCTOPUYHH HAYK, JIOIICHT, MEPIUIN MpopeKkTop JlepkaBHOTO YHIBEepCHTETY iHGPACTPYKTYpH i
texuosorii (l'ooea Pedaxkuiunoi paou);

Hlemmy4venko FO.C., akagemix HamionameHoi akanemii Hayk Ykpainm Ta HamionanbpHOT
akazieMii IpaBOBUX HayK YKpaiHH, JOKTOP IOPUANYHUX HAYK, Mpodecop, IUPEKTop [HCTUTYTY AepxKaBH i
npasa HamionanpHOT akajeMii mpaBoBUX Hayk Ykpainu iMerni Bonmomumupa Koperproro;

I'ersman A.IL, akagemik HarionansHO! akageMii MpaBOBUX HAyK YKpaiHH, TOKTOP IOPUIMYHHX
HayK, mpodecop, MPOpeKTOp 3 HAyKoBOi poOoTv HaiioHanmbHOTO IOPHAWYHOTO YHIBEPCHETTY iMeHi
SIpocnasa Myaporo (3acmynnux I'onosu Peoakuyitinoi paou);

Koctunpkmii B.B., akamemik HamioHanpHOI akajgemii MpaBOBUX HAyK YKpaiHH, TOKTOP
IOPUJIMYHUX HAyK, mpodecop, mpodecop kadeapu Teopii mpasa i AepkaBd KUIBCHKOro HallioOHATHLHOTO
yHiBepcuteTy iMeHi Tapaca IlleBuenka, mpe3uaeHT Acoriamii yKpaiHChKUX NMPaBHUKIB, rojoBa Buenoi
panu [HCTHTYTY 3aKOHOAABYMX Mepei0aueHb 1 MPABOBOI EKCIIEPTH3H (20106HULL PeOAKmOp),

®omenko A.€., KaHIUAAT OPUIUYHUX HAYK, pEKTOp JIHIMpOMEeTpOBCHKOTrO Aep:KaBHOTO
YHIBEPCHUTETY BHYTPIIIHIX CIIPaB;

besmopumnii O.I. nokrop memaroriyHuMx Hayk, mpogecop, PeKTop YMAaHCBKOIO IEeprKaBHOI'O
nearorivHoro yHisepcurety imeHi [laBna Tuunnm;

I'punenko 1.C., nOKTOp MOpUAMYHUX HayK, mpodecop, NeKaH IOPUIMYHOTO (akymbTery
KuiBcbkoro HarioHansHOTO YHiBepeuTery iMeHi Tapaca IlleBuenka;

Kapoabuak Kasumup noxrop Hayk, mpodecop, peKTop MEeAaroriyHoro yHiBEpCHUTETY IMEeHi
Kowmicii naponnoi ociti B Kpakosi (ITonb1a);

Onimenko H.M., akagemik HamionampHOi akazeMii NpaBOBHX HayK YKpaiHH, JOKTOP
IOPUIMYHUX HayK, mpodecop, | Bite-mpesuaeHt Acomianii yKpaiHCbKUX MPaBHUKIB;

ConinbHuk JLI., TOKTOp I0pUANYHUX HAYK, TOKTOP TEXHIYHUX HAyK, Ipodecop.

PEJAKIIMHA KOJIET IS

Koctunpkmii B.B., akamemik HamioHanbpHOI akajgemii MpaBOBUX HayK YKpaiHW, IOKTOP
IOPUINYHUX HAYK, TPODECOp (20108HUL pedakmop),

Hamueaiiko JLP., 10KTOp MOpUIMYHMX HayK, Mpodecop, MpopeKTop JIHIMpOoreTpoBCHKOro
JIEP’KaBHOTO YHIBEpCUTETY BHYTPIIIHIX CIIpaB, Bille-MPe3uJIeHT Acomiamii yKpaiHCHbKHX IPaBHUKIB
(Bacmynuux 20106H020 pedakmopa);

HoBuuska H.B., 1OKTOp IOpUIMYHHMX HayK, CTapUIMid HAYKOBHH CHIBPOOITHUK (hepuiuil
3aCMYNHUK 20]I08HO20 PeOaKmopa,,

CMmoxoBu4 M.I., TOKTOp IOPUINYHUX HAYK (3ACTMYIHUK 20A08HO20 PeOaKmopa),

YneHun peaxosierii:

Banakipesa O.M., kaHquIaT COLIOJIOTTYHIX HAYK;

Bbanaypka O.M., akanemik HamionanpHOi axajgemii NpaBoBUX HayK YKpaiHH, JOKTOP
IOPUIMYHUX HayK, podecop;

Bacaii O.B., 10KTOp IOPHIUYHUX HAYK;

Be3kuryomii 1.A., TOKTOp IOpUANYHKUX HAYK, Ipodecop;

Booposuuk C.B., 10KTOp I0pUANYHUX HAYK, Ipodecop;
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Bocran C.K., 10KTOp IOpUANIHUX HAYK, JOLEHT;

Beuopex Mapiym, noxrop mpasa, qoueHT (Ilombina);

I'pinenxo O.0., 10KTOp IOPUIUIHUX HAYK, Tpodecop;

I'puroposuu JI.C., xaumuaar ¢inocodchbkux HAYK;

I'sipo Tomam, nokTOp FopuaNYHUX HayK, mpodecop ([lonbma);

Hdoopoaym O.B., noktop ¢inocopcrkrx HayK, mpodecop;

3axapuenko ILIL., 1oKkTOp IOpUANYHUX HAYK, Tpodecop;

KapueBcbknii $Ik00, moxrop ropuandHnx Hayk, podecop (Ilompima);

Ko3mincebki Kmumrod, noxrop mpasa, noreHt (Ilonpma);

Koaomoens T.O., wieH-kopecnoHaeHT HallioHanbpHOT akaieMii TpaBOBUX HayK YKpaiHH, JOKTOP
IOPUAUYHIX HAaYK, Tpodecop;

Kocrenko O.M., axkagemik HarioHanpHOI akageMii NpaBOBUX HayK YKpaiHH, JOKTOP
IOPUIUYHUX HayK, Tpodecop;

Kpymuan O./1., akagemik HartioHanabpHOI akajiemii mpaBoBUX HAyK YKpaiHH, IOKTOP IOPUIMYHIX
HayK, podecop;

Jlyenennk JI./1. kanquaar opuInYHAX HAYK;

Mapueask O.B.,10KkTOp IOPUINIHUX HAYK, Tpodecop;

Mapuak B.f1.10KkTOp IOpuIMYHEX HAYK, TIPOdecop;

Harpe6ensnuii B.II., unen-kopecrnionenT HarioHansHOi akajgemii MpaBOBUX Hayk YKpaiHu,
KaHOUJIAT IOPUINYHIX HAYK, CTApIIMi HAyKOBUH CIiBpOOITHUK, Tpodecop;

HoBuubkuii A.M., TOKTOp FOPHIUYHUX HAYK, TPOdecop;

Ownimenxko H.M., akagemik HamionanpHOi akamemii TNpaBOBUX HayK YKpaiHW, IOKTOP
IOpUIMYHUX HayK, mpodecop, | Birle-mpe3uneHT Acorriailii ykpaiHCbKUX IPaBHUKIB;

otreub Ouexca IlerpiB kaHAUIAT IOPUANYHUX HAYK;

Mapxomenko H.M., 10KTOp IOpHINYHUX HAYK, podecop;

Mputuka FO. /., 10KTOp FOPUANIHUX HAYK, Tipodecop;

Msicenbkuii AH:KeH, TOKTOP IOpUANYHUX HAYK, Tpodecop ([lombia);

PomoBcbka 3.B., TOKTOp IOpHANYHUX HAYK, podecop;

CeniBanoB A.Q., akagemik HamionansHoi akajgemii NpaBOBUX HayK YKpaiHH, JOKTOp
IOPUAUYHIX HAaYK, Tpodecop;

Ceparok H.A. xaHuaaT IOpUIMYHUX HAYK, TOLICHT;

CromopoBchkuii B.b. 1okTop 10puanuHuX HayK, TOICHT;

ConinbHuk JLI., 10KTOp I0pUAMYHUX HAaYK, JOKTOP TEXHIYHUX HAYK, mpodecop;

Crepanuyk M.O., KaHIu1aT IOPUAUIHUX HAYK, TOIEHT;

Cynaxkos B.1. moxrop comionorivHux HayK, mpodecop;

ly6a O.B., 10KTOp MONITHYHUX HAYK, TPodecop;

SkoBJjieB A.A., KaHAUAAT OPUAUYHUX HAYK.

An Beanapumk, TOKTOp IOpUANYHUX HayK, mpodecop ([lonbmia)

Penakuisa anrsomoBHuX TekcTiB — C. Kocruipka

Penakuiss kypHany He 3aB:KIM NOALIAE€ NMO3ULEl aBTOPIB 3 NPHUBOAY BHCJIOBJIIOBAHHUX
npooJieM i He Hece BiANMOBIIAIBHOCTI 32 3MiCT ABTOPCHKUX MyOTiKaILiii.

Kypnan pexomennoBaHo a0 Apyky Pimennssim Buenoi pagm IHcTHTyTy 3aKoHOmaBYMX
nependaveHb i MpaBoBoi ekcnepTusn (mporokos Ne 4 Big 17.04.2019 p.).

HaykoBo—npaktnunmii xypHajg «Couiosorisi mpasa» BHeceHO N0 IepeJiiky HayKOBHUX
(axoBux BHAaHb YKpaiHH, y IKHX MOXKYTh NMyOJIiKyBaTHCs pe3yJbTaTH AUCEPTALiifHMX podiT Ha
3100yTsl HAYKOBHX CTYNEHIiB JOKTOpa i kanauaara Hayk y rajiysi «lOpuaununi naykm» Haxaz MOH
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